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False Claims Continued from page 1

Government for a civil penalty of not
less than $5,000 and not more than
$10,000, plus 3 times the amount

of damages which the Government

sustains because of the act of that

person....

Specifically, the court noted that subsec-
tions (a)(2) and (a)(3) provide independent
bases for FCA liability, and that they “con-
tain no . . . presentment language.” As such,
the Court stated that “[t]here is nothing in
this language to suggest the claim must be
shown to have been presented to the gov-
ernment, so long as it can be shown that
the claim was paid with government funds.”
The Court confirmed its decision through an
examination of the legislative history of the
FCA, which was restructured in 1986 into
the three subsections it now contains. In its
discussion, the Court suggested that the re-
visions were undertaken, in part, to provide
liability for subcontractors and parties out
of direct privity with the government whose
claims result in a loss of federal funds.

The Sixth Circuit also criticized the District
Court’s reliance upon United States ex rel.
Totten v. Bombardier Corp., 380 F.3d 488
(D.C. Cir. 2004), cert denied, 544 U.S.

1032 (2005). In Totten, the D.C. Circuit
was asked to decide whether the FCA was
implicated by submission of a false claim to
Amtrak, which paid a portion of the claim
using federal grant money. The Totten
court held that FCA liability is contingent
upon presentment of the claim to the
government, and that Amtrak was not part

of the government. In its decision, the Totten

court read a presentment requirement into
subsections (a)(2) and (a)(3), ultimately
finding that “any claim brought under the
FCA requires evidence that an actual claim
was presented to the government before
liability can attach.”

In its analysis, the Sixth Circuit disagreed
with the D.C. Circuit’s assumption that
refusing to require presentment under
subsection (a)(2) would render (a)(1)
“meaningless” because allegations could
be based on the “more lenient subsection
(@)(2)." Instead, the Sixth Circuit explained

its belief that “(a)(2) contains its own more
burdensome requirement—the claim must
have actually been paid.” Further, the Court
suggested that subsection (a)(3) covers
different conduct than the remainder of
the section—conspiracy to defraud by way
of false claims. As a final criticism of the
Totten court, the Sixth Circuit suggested that
the presentment issue was not reasonably
before the court, and that its sua sponte
ruling misread the plain language and
statutory history of the FCA. Finally, the
Court went on to address the “weight of
authority interpreting” the FCA, suggesting
that precedent favors a broad interpretation
of the FCA as opposed to the Totten court’s
narrow interpretation.

Based upon its analysis, the Sixth Circuit
reversed and remanded, holding that the
District Court erred in granting judgment
as a matter of law. On October 29, 2007,
the Supreme Court agreed to hear the
defendants’ appeal, meaning that the first
round of merits briefs will be submitted
before the end of the year

Under the Sanders decision, certain
“routine” subcontract disputes may be
converted into FCA actions—with potentially
harsh consequences for contractors,
subcontractors, and suppliers. For example,
many subcontractors supply materials in
bulk to construction contractors for use
on various jobs. Normally, the presence of
defects in the materials could give rise to a
dispute under the applicable subcontract.
Under Sanders, however, if the materials
were used on a federal job and paid for
with pass-through federal funds, the routine

contract dispute could suddenly lead to FCA
liability.

The Sixth Circuit’s expansive view of the
FCA may not be the only source of concern
for subcontractors and contractors. In
response to certain federal court decisions,
including Sanders and Totten, Senator
Charles Grassley (R-1A) introduced the
False Claims Act Correction Act of 2007
on September 12, 2007. Among other
things, this legislation would remove the
presentment requirement from the statutory
text—eliminating the circuit split and
confirming the Sanders court’s holding. We
are closely monitoring this legislation. Unless
Congress acts on the proposed legislation,
or until the Supreme Court issues a decision
in the Sanders appeal, there is a strong
potential for confusion and exposure to FCA
liability. In the meantime, subcontractors
on federal projects need to understand
the potential impact of the Sixth Circuit’s
decision, and remain diligent and meticulous
in their certifications, billing procedures, and
other representations they make to prime
contractors.

Sarah M. Graves is an Associate in
Akerman Senterfitt Wickwire Gavin's Tysons
Corner, Virginia,
office. She is a
member of the firm’s
Construction and
Government Contracts
Groups. If you have
questions about this
article or topic, please
contact her at sarah.
graves@akerman.com.

Akerman Senterfitt Wickwire Gavin
will be a proud sponsor of the
American Public Transportation Association’s
2008 Legal Affairs Seminar
February 10 - 12
San Antonio, TX

For more information about this event,
please contact Mike Gatje at mike.gatje@akerman.com
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