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Digest
On August 19, 2008, 

Christopher Cox, Chairman 
of the Securities and 

Exchange Commission (SEC), 
announced the release of 
Interactive Data Electronic 
Applications (IDEA). IDEA, which 
will serve as the successor to the SEC’s 
1980s era EDGAR database, aims to provide 
investors with faster and easier access to 
important financial information regarding 
public companies and mutual funds. 
Whereas EDGAR allows potential investors 
to search a particular company’s SEC filings 
in chronological order, IDEA will allow 
the public to access and utilize company 
financial information in a myriad of ways. 
The investor will be able to search, compare 
and analyze the financial information of 
multiple companies in a quick and efficient 
manner that will allow for greater insight on 

investment decisions. 
IDEA works by “tagging” individual items 

in a company’s financial disclosures in a 
way that the SEC links to a bar code system 
with each individual piece of information 
separately coded. In order to take advantage 
of these newly expanded capabilities, the 
SEC has further encouraged the creation 
of web-based services by third parties.  
Through IDEA, potential investors will soon 
be able to create spreadsheets, generate 
reports, and use the services of third party 
applications which will likely be either free of 
charge or available for a nominal fee. 

It is expected that some company filings 
will be available through IDEA later this year, 

and the SEC has proposed requiring U.S. 
companies to provide financial information 
using interactive data as early as next year. 
In his briefing, Chairman Cox also stated 
that although companies can expect 
significant up-front costs for new software 
to enable these interactive data filings, the 
cost thereafter will be modest. Meanwhile, 
investors and others who currently rely 
on EDGAR will be able to continue using 
the database for the indefinite future and 
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will also be able to use IDEA-like functions 
that will be added to EDGAR during the 
transition to allow information within 
the SEC’s database to be imported into 
spreadsheets and used in other analytical 
software. Furthermore, the SEC intends to 
keep the EDGAR database available as an 
archive for access to company filings of past 
years. 

http://www.sec.gov/news/
press/2008/2008-179.htm

SEC Guidance on  
Company Websites, Disclosures 

and Regulation FD

The Securities and Exchange 
Commission provided an 
interpretive release on 

August 1, 2008 updating its 
earlier guidance on company 
websites and timely disclosure 
under Regulation FD. Although 
there were no bright line rules, the SEC 
release provided insights into four main 
topics relating to company websites and 
fair disclosure: (1) when information may 
be considered “public” if the information is 
posted on a company website, (2) whether 
liability may exist under the anti-fraud 
provisions of the federal security laws for 
information on a company’s website, (3) 
the procedures and types of controls that 

the SEC would advise for information on 
websites, and (4) whether there were 
specific format requirements for information 
provided on a company’s website.

Public Information
Since Regulation FD prohibits selective dis-
closure of material nonpublic information, 
a company’s website may be an important 
tool to avoid potential problems. The SEC 
release provided factors to assist in deter-
mining whether information on a company’s 
website may be considered “public” for 
Regulation FD purposes. The first factor is 
whether a company’s website is considered 
a recognized channel of distribution. The 
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second factor is whether the information 

on a company’s website would allow the 

company to disseminate that information 

to the securities marketplace in general. 

The third factor is whether there has been 

a reasonable waiting period for investors 

and the marketplace to absorb and react 

to the posted information. The SEC release 

indicates that there is no bright line test to 

evaluate the factors but the analysis would 

be specific to the facts and circumstances 

of the specific company. In some specific 

circumstances, if a company posted informa-

tion on its website, that action by itself may 

be enough of a public disclosure under Rule 

101(e) of Regulation FD.

Anti-Fraud Provisions

The SEC release also noted that the anti-

fraud provisions of the federal securities 

laws would apply to information posted 

on a company’s website. The SEC release 

addressed how the anti-fraud provisions 

would apply to (1) previously posted 

information, (2) hyperlinks to third party 

information, (3) summary information and 

(4) interactive website features.

For anti-fraud considerations, the SEC 

indicated that information previously 

posted on a company’s website would 

not be considered reissued unless the 

company affirmatively reissued or restated 

the information. The SEC noted that the 

company should position the information 

in a different location on the website and 

identify the information as previously posted.

The SEC explained that links to third 

party websites may be a basis for liability 

if the company has explicitly or implicitly 

endorsed or approved the statements, and 

suggested using tools such as exit notices 

or intermediate screens to indicate that 

the information is from a third party. The 

use of a disclaimer alone will not protect a 

company from liability.

The anti-fraud guidance also indicated 

that the use of summaries may be 

misleading if there are no details provided 

or if there is no context for the summaries. 

The guidance suggested that the summary 

should be labeled as summary information 

and there should be directions to the more 

detailed disclosure.

The final anti-fraud guidance section 

addressed the use of interactive website 

features such as blogs and forums. A key 

concept is that a company cannot force 

the user to waive protections granted by 

the federal securities laws as a prerequisite 

to participate in the blog or forum. The 

SEC release suggests that a company is 

liable for statements made in this venue 

and a company should develop procedures 

and controls to monitor the venues and 

statements by the company.

Disclosure Controls and Website 
Format 
The SEC release also addressed whether 
information on a company’s website would 
be subject to rules relating to disclosure 
controls and procedures and whether a 
specific format is required for information 
on a company’s website. The SEC release 
provided that information on company 
websites are generally not subject to 
disclosure control rules. The SEC release 
also indicated that unless another SEC rule 
specifically requires a company’s website to 
be printer-friendly, the SEC does not require 
that format capability. There is more of an 
interest in the information being readable.

General
Several commentators suggested that all 
companies should review their website 
practices and disclosure policies. If the 
website contains old information or incorrect 
information, the company should take steps 
to correct the information or label it as 
historical information. The website should 
be kept current and accurate and hyperlinks 
to third party websites should be reviewed. 
Additionally, if the website is going to be 
used to disseminate information, the website 
should be able to handle the internet traffic.

http://www.sec.gov/rules/
interp/2008/34-58288.pdf

At a public meeting held 
on August 27, 2008, the 
Securities and Exchange 

Commission (SEC) voted 
unanimously to adopt a number 
of amendments to the disclosure 
requirements that apply to 
foreign companies that offer 
securities in U.S. markets and 
are required to file reports with 
the SEC. The most significant of these 

amendments shortens the time within which 

foreign companies that qualify as “foreign 

private issuers” (“FPIs”) must file their 

annual reports on Form 20-F. Under the 

current rules, an FPI has six months after the 

end of its fiscal year to file its annual report 

on Form 20-F. The amended rules accelerate 

the Form 20-F reporting deadline to four 

months after the end of an FPI’s fiscal year. 

Following a three-year transition period, the 

shortened deadline will become effective for 

fiscal years ending on or after December 15, 

2011.

The accelerated Form 20-F reporting 

deadline will likely have the greatest impact 
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Recent Ninth Circuit Decision 
Restricts M&A Survival 

Clauses Under California Law

In Western Filter Corporation v. Argan, Inc., No. 07-55535 (8/25/08), 
the United States Court of Appeals for the Ninth Circuit rejected 
the generally accepted language parties use to contractually 

reduce the applicable California statute of limitations. At issue in the case 

was whether a provision within a stock purchase agreement permitting the representations 

and warranties of the parties to survive closing for a limited time period also served as 

a contractual statute of limitation that reduced a longer period otherwise provided by 

California law. Although the provision employed typical survivability language, the Court 

nevertheless strictly construed the survival clause and held that the time limitation served 

only to specify when a breach of the representations and warranties may occur, not when an 

action must be filed.

Background

On October 30, 2003, Western Filter Corporation (“Western Filter”) executed a Stock 

Purchase Agreement (“SPA”) with Argan, Inc. (“Argan”) to acquire all of the stock of 

Puroflow, Inc. (“Puroflow”), a wholly owned subsidiary of Argan, for $3.5 million. The 

provision of the contract at issue in the case was Section 8.1 of the SPA (the “Survival 

Clause”). The Survival Clause provided that the representations and warranties of the parties 

“shall survive the Closing for a period of one year” except for certain representations and 

warranties, not at issue in this case, which would survive indefinitely. 

After the closing of the transaction, Western Filter discovered that Puroflow’s inventory 

was allegedly worth significantly less than what Argan represented. Western Filer claimed 

that the management of Puroflow and Argan grossly misrepresented the financial condition 

of Puroflow. Western Filter eventually filed suit in the Los Angeles County Superior Court 

against Argan and its officers on a number of grounds, including breach of contract, 

intentional misrepresentation, and concealment and nondisclosure. Argan removed the 

matter to federal court.

The district court granted Argan’s motion for summary judgment, holding that Western 

Filter’s claims were barred by the one-year limitation set forth in the Survival Clause.

The Ninth Circuit’s Decision

The Ninth Circuit reversed the district court’s decision on appeal. The Court stated that 

although permissible, California law does not favor contractual stipulations to limit a statute 

of limitation. The Court further stated that such a stipulation must be clear and explicit, 

and is to be strictly construed against the party invoking the provision. The Court held 

that “because the language of the Survival Clause is ambiguous, the district court erred in 

holding that the clause created a limitation period.” The Court concluded that the one-year 

limitation in the Survival Clause serves only to specify when a breach of the representations 

and warranties may occur, but not when an action must be filed. As a result, because of the 

ambiguity in the SPA, Western Filter had timely filed its claim within the California statute of 

limitations, although not within the one-year limitation set forth in the SPA.

on foreign private issuers that prepare 

their financial statements on a basis of 

accounting other than U.S. Generally 

Accepted Accounting Principles (“U.S. 

GAAP”) and are therefore required to 

reconcile their financial statements to U.S. 

GAAP, a lengthy and costly process. Since 

FPIs that prepare their financial statements 

in accordance with International Financial 

Reporting Standards (“IFRS”) as issued by 

the International Accounting Standards 

Board (the “IASB”) are exempt from this 

reconciliation requirement, it is expected 

that the accelerated deadline will lead more 

foreign private issuers to transition to IFRS 

as issued by the IASB, especially as foreign 

countries increasingly adopt IFRS for home 

country financial reporting. 

Additionally, the SEC voted to adopt 

amendments to increase the disclosure FPIs 

are required to make regarding changes 

in and disagreements with their certifying 

accountants; to require the disclosure by FPIs 

of fees, payments and other charges relating 

to their ADR (America Depository Receipts) 

programs; and to allow foreign companies 

to test only once a year — rather than, as 

currently required, continuously throughout 

the year — whether they meet the eligibility 

criteria to use the special rules and forms 

available to foreign private issuers.

According to the SEC, these amendments 

are aimed at “making it easier for U.S. 

investors to gain access to timely financial 

information [regarding foreign private 

issuers] that can help them make better 

informed investment decisions”. Director of 

the SEC’s Division of Corporation Finance 

John White added, “An important goal that 

is achieved in the new rules is to fully protect 

investors without unduly burdening foreign 

private issuers.”

The full text of the adopting release 

regarding these amendments, which is 

not yet available, will be posted to the SEC 

website as soon as possible, according to the 

SEC Press Release. 
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Climate Change 
A Risk Factor Subject To Disclosure?

Last month, New York Attorney General Andrew Cuomo 
announced that Xcel Energy Inc. (“Xcel”) had reached 
an agreement with the State of New York to provide 

disclosures about risks the company may face as a result of 
climate change. The agreement with Xcel stems from an initiative launched by 

the New York Attorney General’s Office last September, pursuant to which the New York 

Attorney General’s Office issued subpoenas to the following energy firms: Xcel, AES Corp., 

Dominion Resources Inc., Dynegy Inc. and Peabody Energy.

Under the terms of Xcel Energy’s agreement with the State of New York, Xcel has agreed 

to provide the following disclosures and analysis of financial risks related to climate change 

in Annual Report on Form 10-K filed with the Securities and Exchange Commission (SEC): 

(i) present and probable future climate change regulation and legislation; (ii) climate-change 

related litigation; (iii) physical impacts of climate change; (iv) current carbon emissions; 

(v) projected increases in carbon emissions from planned coal-fired power plants; (vi) 

company strategies for reducing, offsetting, limiting or otherwise managing its global 

warming pollution emissions and expected global warming emissions reductions from such 

actions; and (vii) corporate governance actions related to climate change, including whether 

environmental performance is incorporated into officer compensation.

This shift in policy may not be limited to New York State in the future. Last year, a 

group of state officials, state pension fund managers and environmental organizations 

had submitted a petition, which was supplemented in June of this year, to the SEC asking 

for interpretive guidance as to whether, under existing law, companies are required to 

disclose material information related to climate change. The SEC has yet to act on this 

petition. However, the actions of the New York State Attorney General’s Office may require 

companies in the energy field, as well as other utilities, to make such climate change risk 

disclosures prior to any SEC action on the matter.

Implications

Although it is unclear whether the Ninth 

Circuit’s decision will be upheld, or 

whether its reasoning will be adopted by 

the California state courts, parties should 

tread carefully when drafting survivability 

provisions in acquisition agreements 

governed by California law. In particular, 

parties should consider using language 

that clearly and unambiguously states 

that the survival provision is intended to 

shorten the time period within which a 

party may file a claim, notwithstanding any 

applicable statute of limitations. In addition 

the parties should consider stating that the 

representations and warranties terminate 

at the end of the survivability period, and 

that all claims must be filed within the 

survivability period.

The full opinion from the Ninth Circuit 

is available at http://www.ca9.uscourts.

gov/ca9/newopinions.nsf/A5B54EB

BA680B571882574B0004F2EFA/$fil

e/0755535.pdf?openelement
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