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The Time To Review Your Pay
Policies and Practices Is Now

By: Edward Trent

Continuing a trend that began some
years ago, the number of claims against
employers by current and former
employees claiming pay violations
under the Fair Labor Standards Act is on
the rise. In this climate of restructuring and
layoffs, employers are being sued for unpaid
overtime, underpaid overtime, and unpaid
wages at an alarming and increasing rate.
Such claims can be difficult and expensive to
defend, but there are things employers can
do to protect themselves. First and foremost,
employers should review their pay practices
to ensure compliance with the Fair Labor
Standards Act and there is no better time
than the present to do just that.

Claims under the FLSA can take a variety
of forms, but three of the more common
claims address: (1) misclassification of an
employee or group of employees as exempt
from the FLSA's overtime provisions, (2)
the underpayment of overtime due to a
miscalculation of the employee’s “regular
rate,” and (3) underpayment of wages due to
time worked “off the clock.”

The misclassification claims assert that
an employee who was treated and paid as
an exempt employee did not qualify for an
exemption, and, therefore, is due overtime
for all hours worked over 40 in any given
work week going back over a period of 2
or 3 years. These are the most expensive
cases from a potential damages perspective.

For example, an employer may classify a
manager as exempt and pay her a straight
salary for work weeks that range from 50

to 60 hours each week. Upon inspection,
however, the manager is not exempt from
the payment of overtime and is due overtime
pay for all hours worked in excess of 40
hours for each week the manager worked.

If an employer has several managers in
a similar circumstance, then a claim may be
brought on behalf of all current and former
managers in what is known as a collective
action. In such a case, the employer’s pay
practices and employee files and information
related to similarly situated managers
become open for inspection by a plaintiff's
attorney. It is also likely that if a plaintiff's
attorney finds a single violation, then the
employer’s pay practices and designation of
exempt employees will be subject to greater
scrutiny.

The second set of claims involves
underpayment of overtime. Employees are
to be paid overtime pay at a rate of one and
one half of their “regular rate” for each hour
worked in excess of 40 in any given work
week. An employee’s “regular rate” may be
influenced by factors other than a standard
hourly rate. For example, non-discretionary
bonuses will increase an employee’s regular
hourly wage because the payment of
such a bonus is for work performed. If the
employer only pays overtime based on a
standard hourly rate, then the employer

will have underpaid the employee for the
overtime due. The damages in terms of back
wages will necessarily be much smaller than
a misclassification case, but, as discussed
below, because recovery is not limited to the
unpaid wage, a successful claim can still be
very expensive.

The third set of claims asserts that an
employee was required to work “off the
clock” and was not paid for those hours.
Such a claim presents its own unique set
of problems, the most significant of which
is proof of actual hours worked. The FLSA
requires that employees be paid for all hours
worked, not just for all hours they were
requested to work or all hours the employer
wishes to pay for. Accordingly, “off the
clock” time may be an employee who clocks
out but works through lunch, who clocks out
at the end of the day but takes work home to
complete, or an employee who is told to get
work done but that they won't be paid for it.
Under the FLSA, all of these situations may
result in unpaid wages, either in failure to pay
the statutory minimum wage or in unpaid
overtime. Proving that an employee did or
did not work off the clock is difficult, which
makes the enforcement of an employer’s pay
policies very important.

At times, "off the clock” work is done
because the employee believes he is just
giving extra for the company. Other times,
it may be because a supervisor is viewed
to have requested the extra work, but for
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budget reasons, overtime is not authorized.
Employees can be disciplined for working
overtime that is not authorized, but they
must still be paid for all hours worked.

The consequences for violations of the
FLSA are steep. The employee can recover
unpaid wages plus an equal amount as
liquidated damages, a recovery that results in
the employee getting twice what he would
have otherwise been paid. The employee
can also collect his attorney’s fee for bringing
the claim. These fees can be far greater than
the unpaid wages. Of course, this does not
include what the employer must pay its own
attorney to defend such cases.

Because claims under the FLSA do not
hinge on an employer’s motivation or good
faith attempts to comply with the law, but
with whether the employee was actually

paid in accordance with the statute, many

aspects of the cases are more “black and

white” than a typical discrimination claim.

Accordingly, the best defense to such a

claim is for employers to review their pay

policies, including all positions to determine

if they are properly classified as exempt or

non-exempt from the payment of overtime.

Reviewing policies on bonuses and their

impact on overtime pay can help eliminate

underpayment of overtime and create a

better understanding of the proper wage

rates to use when calculating overtime

pay. Finally, setting clear policy that there

will be no “off the clock” work and that

all employees are to be clocked in before

starting work is crucial. This will also include

making sure employees are not “working

through lunch” and doing so while being

clocked out for pay purposes. Employers

can also put a notice on time sheets that the

employees certify that the hours are correct
and constitute all hours worked.

In difficult economic times, employers
are even more vulnerable to suits under the
FLSA. Employees who are laid off and seek
counsel for wrongful termination claims
are often advised that it is easier and more
lucrative to pursue wage claims instead.
Doing an audit of pay practices now will help
prepare companies to defend what appears
to be the inevitable wage claim. A Labor and
Employment attorney can help your business
conduct such audits.
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