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A question has been raised regarding whether the extension applies only to those
local government approvals associated with a DEP or WMD approval or whether they
apply to any local government approvals meeting the criteria. With the notification
deadline approaching, those who wish to take advantage of the extension should
begin working on filing the notices soon, to provide time to work through any issues
that may be raised regarding eligibility. In addition, some development orders may
have received a 3-year extension under HB 7203 in 2007 and may need to document
that extension in order to qualify under the expiration date criteria outlined above.

Dense Urban Land Areas. SB 360 defines “dense urban land areas” as
municipalities of over 5,000 population with an average density of at least 1,000
persons per square mile and counties (including their municipalities) with at least
1,000 persons per square mile or 1 million population. Dense urban land areas
will be identified by the Office of Economic and Demographic Research no later
than July 1 each year and the state land planning agency must publish the list of
qualifying jurisdictions within 7 days of receipt. The bill provides certain streamlining
incentives to development in these areas as explained below.

Urban Service Areas. The legislation provides a revised definition of “urban
service area” (USA) and allows local governments to use the streamlined alternative
state review process to designate USAs within comprehensive plans. These
changes should enable more communities to take advantage of the transportation
concurrency exceptions and DRI exemptions under the new law. Urban growth
boundaries and USAs established prior to July 1, 2009 in dense urban land areas
are “grandfathered” for purposes of the legislation.

Transportation Concurrency Exceptions Areas (TCEAs). SB 360 creates by statute
new TCEAs in cities that are dense urban land areas, in the USAs of counties that are
dense urban land areas and in counties that (with municipalities) have a population of
900,000 and no USA. The bill also provides for the establishment of TCEAs at the local
jurisdiction’s option in other targeted areas, including urban infill areas, urban infill and
redevelopment areas and USAs and, within cities, community redevelopment areas
and downtown revitalization areas. Broward County and Miami-Dade are excluded
from these provisions. TCEAs remove state requirements for strict compliance with
roadway level of service standards in favor of mobility strategies and thereby eliminate
a major obstacle to growth in urban areas. Strategies to “support and fund mobility
within the exception area, including alternative modes of transportation” must be
adopted into the comprehensive plan within two years.

Thebillfurther provides that plans and plan amendments within TCEAs that are designated
and maintained in compliance with the law are deemed to meet the requirement to
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achieve and maintain level of service standards for transportation. This provision will
facilitate plan amendments that increase intensity of land uses within TCEAs.

Language is included specifically providing that designation of a TCEA does not limit
local government’s ability to adopt ordinances or impose fees, nor do the provisions
affect any contract or agreement entered into, or development order rendered prior
to the creation of the TCEA, except as provided under the DRI exemption language.
This language has raised a host of issues regarding implementation.

Some local governments are taking the position that because their comprehensive
plans and concurrency systems are locally adopted ordinances, they may retain these
systems without change as a matter of local choice. Further, Florida Department
of Community Affairs (DCA) Secretary Pelham has stated that if a local government
wishes to remove the level of service standards and concurrency systems from its
plan, it must process a plan amendment to do so and in the interim, the current
provisions remain in effect. Others believe that this position negates the intent of
the bill and that while local governments may be able to set development standards
for transportation, these standards cannot amount to a concurrency requirement.
Another question under discussion is whether affected local governments must
readopt provisions with specific reference to and under procedures of their home
rule authority since the transportation concurrency provisions of Chapter 163, Florida
Statutes no longer apply.

Despite these questions, many local governments are already working to incorporate
the TCEAs into their regulatory framework. It will be critical in the coming months to
stay informed of local government implementation activities and work collaboratively
on solutions that will be legally sound and will advance common goals.

Development of Regional Impact (DRI) Exemptions. SB 360 creates by statute
exemptions to the DRI process in the same areas identified for TCEAs. There
is an important difference, however, because if a local government that is not a
dense urban land area creates any of the designated urban infill and redevelopment
and urban service areas within their plan, the DRI exemption within those areas is
automatic rather than at the local government’s discretion (as is the case for TCEAs
outside the dense urban land areas).

The bill also contains provisions to govern the treatment of existing and pending DRIs
in exempt areas. Pending DRIs may continue through the review process or opt out.
Existing DRIs may continue as a DRI or rescind their development orders (DOs) under
the usual requirements, including having completed all mitigation requirements for
development existing on the date of recission (s. 380.115 (1), E.S.).
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The legislation requires submittal to the state land planning agency of development
orders for projects within exempt areas exceeding 120 percent of any applicable DRI
threshold that would otherwise be subject to DRI review. The bill allows for appeal
by the state land planning agency based only on comprehensive plan consistency.

With respect to transportation, methodologies for DRIs must use the same level of
service (LOS) standards that are applied by the local government for concurrency,
to provide more consistency in modeling and mitigation.

Fewer implementation questions have been raised with respect to the DRI exemption,
as local governments have fewer choices to make. DRIs will need to assess the
advantages and disadvantages of their DRI status, with particular consideration given
to the potential changes that could be made in roadway LOS requirements, funding
and possible changes to the local government capital improvements element.
Depending on the provisions of the particular DO and how the local government
implements the various features of the bill, there could also be some opportunity to
seek renegotiation of DO conditions. Analysis should include any change that could
affect the project not only in the host jurisdiction, but also in adjacent jurisdictions.

There are obvious concerns on the part of local governments as well, especially with
regard to the removal of the DRI mechanism as a means of receiving funding for
roadway impacts, particularly from projects in neighboring jurisdictions. Because
the DRI process has been a primary means of addressing extrajurisdictional impacts,
the legislation may lead to an increased use of local intergovernmental coordination
mechanisms to serve this purpose. This issue could also be addressed through the
proposed mobility fee, which is currently under study (see below).

State Road Levels of Service. Local governments will be required to use FDOT
LOS standards only on the Strategic Intermodal System (not the Florida Intrastate
Highway System) and TCEAs are exempted from the requirement. This provision
gives local government the ability to accept more congestion on certain state roads
where this is consistent with community objectives and thereby strengthens local
government’s control of land use decisions.

Public School Mitigation Options. The legislation provides flexibility on the use of
portable structures and charter schools in mitigating for impacts on public schools,
thereby expanding options for addressing development impacts. In communities
that have failed to comply with requirements for public school facilities planning,
the bill removes the prohibition against processing certain plan amendments and
provides for potential sanctions by the Administration Commission.
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Delay in Financial Feasibility Requirement. The bill revises a mandate included
in the previous SB 360 (passed in 2005) by delaying until 2011 the requirement for
financial feasibility of the capital improvements element update. The annual update
must still be submitted.

Other Land Development Regulations. At the request of the applicant, local
governments must now consider required zoning changes at the same time as the
related comprehensive plan amendments. This is currently done by many local
governments and provides increased certainty and a more efficient process for the
applicant.

The legislation also requires that local government land development regulations
maintain the density of residential properties or recreational vehicle parks if the
properties are intended for residential use, are located in the unincorporated area,
have sufficient infrastructure as determined by the local government and are not
located in the coastal high hazard area as defined by statute.

Mobility Fee. SB 360 calls for a joint report from the Florida Department of
Transportation and DCA regarding a “mobility fee” that could take the place of
transportation concurrency throughout the state. The mobility fee has been
considered in the past few legislative sessions, but SB 360 requires that the report
be completed by the end of 2009, in time for the 2010 session. The mobility fee has
been discussed as a single fee for transportation impacts that would be set using a
statewide methodology, replacing impact fees and other funding mechanisms. The
intent is to provide a more equitable method for distributing the costs of roadway
improvements.

A wide variety of stakeholder groups from developers to growth management
oversight groups have expressed support for the mobility fee concept, but reaching
agreement on the particulars will be a huge challenge. |If the fee is adopted and
preempts local government’s ability to impose other fees, it will be a significant
change that could not only affect the amount and source of funding for roads, but
also how the funds are distributed among responsible jurisdictions and agencies.
Equitable distribution of transportation impact and proportionate fair-share fees has
been a major intergovernmental issue.

Affordable Housing. In a late amendment, a number of provisions were added to
SB 360 relating to affordable housing. These include tax exemptions, use of local
government infrastructure surtax, housing for children and young adults leaving foster
care, and various changes to the State Housing Initiatives Partnership (SHIP) program.
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