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Supreme Court Expands Avenues
for Claims of Retaliation

By Kelly Garcia, Esq., kelly.garcia@akerman.com

Only two years removed from its opinion
clarifying the standard for establishing
a claim of retaliation under federal
employment laws, on May 27, 2008, the
Supreme Court declared that causes of
action for retaliation are now available
under two additional statutes. While
neither opinion significantly changes the
legal landscape or rules that employers must
follow, the Court’s reasoning is significant.
In short, the Court held that if a statute
prohibits some form of discrimination, then
that same statute automatically prohibits
retaliation against those who complain of
discrimination. For employers, this means
continued vigilance in ensuring that those
who make a complaint of discrimination are
not targeted for disciplinary action because
of their complaint. This is another reminder
that all disciplinary and employment
actions should be properly supported and
documented, especially if the adversely
affected employee has previously made a
complaint of discrimination.

In Gomez-Perez v. Potter, the Supreme
Court held that federal employees may

bring a cause of action for retaliation against
federal-sector employers for retaliation
under the federal-sector provision of the Age
Discrimination in Employment Act (“ADEA”"),
specifically 29 U.S.C. § 633a. The statute
itself is silent on the question of retaliation.
Employee Gomez-Perez worked for the
United States Postal Service in Dorado,
Puerto Rico. Upon her request, she was
transferred to a position in Moca, Puerto
Rico, but less than a month later she
requested a second transfer to return to
her previous position in Dorado. After her
request for re-transfer was denied, and
her union grievance was unsuccessful,
Gomez-Perez, who was then forty-five
years old, filed an equal employment
opportunity (“EEQ") complaint alleging age
discrimination against the Postal Service.
Gomez-Perez claimed that after she filed the
EEO complaint, her supervisors retaliated
by reducing her work hours and lodging
false complaints against her. She filed suit
against the Postal Service in the United States
District Court for the District of Puerto Rico
alleging that her supervisors’ retaliation was
in violation of the federal-sector provision
of the ADEA. The Postal Service argued

that federal employees cannot bring a
claim for retaliation under § 633a because
that provision does not specifically identify
retaliation as being prohibited.

Section 633a(a) provides that “all
personnel actions affecting employees or
applicants for employment who are at least
40 years of age ... shall be made free from
any discrimination based on age.” Inits
decision reversing the Court of Appeals for
the First Circuit, the Supreme Court held that
a cause of action for retaliation is authorized
under § 633a. In rendering its decision, the
Supreme Court applied its prior holdings
in Sullivan v. Little Hunting Park, Inc., and
Jackson v. Birmingham Board of Education,
pertaining to 42 U.S.C. § 1982 and Title IX,
respectively, where it held that retaliation
claims were available even though there was
no specific reference prohibiting retaliation
in the plain language of either statute. The
Court explained that it interprets the broad
general prohibition of “discrimination based
on age” to encompass claims for retaliation
related to complaints of age discrimination.

Using similar reasoning in CBOCS
West, Inc. v. Humphries, the Court also

found that a plaintiff could bring a claim
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for retaliation under the Civil Rights Act

of 1866 (42 U.S.C. § 1981), even though
there is no mention of retaliation in the
statute. There, Hedrick Humphries, a black
man, was a former assistant manager of

a restaurant who claimed that he was
terminated because he had complained that
a fellow assistant manager had been fired for
race-based reasons. Although Humphries’
Title VII claims were dismissed, the Court of
Appeals for the Seventh Circuit held that his
retaliation claim could be maintained under
42 U.S.C. § 1981,

In a 7-to-2 vote, the Supreme Court
upheld the decision by the Seventh Circuit,
and confirmed that the long-standing
provision of the Civil Rights Act of 1866
that “all persons ... shall have the same right

... to make and enforce contracts ... as is
enjoyed by white citizens,” encompasses
claims of retaliation that follow complaints
of discrimination on the basis of race. As

it did in Gomez-Perez, the Supreme Court
relied largely upon its prior holdings in other
discrimination actions where it found claims
of retaliation could be brought even though
the statute did not specifically prohibit
retaliation.

Lessons Learned

In both the Gomez-Perez and the Humphries
decisions, the Court emphasized that
statutory language specifically prohibiting
retaliation was not necessary because
Congress was fully aware of the Court’s
prior precedents broadly interpreting

general anti-discrimination provisions in

similar statutes when it enacted § 633a of
the ADEA, and amended 42 U.S.C. § 1981.
Employers should view these decisions as
conveying the Court’s general position that
retaliation is encompassed within any and

all laws prohibiting discrimination of any
type. This means that when responding

to any complaint of discrimination, steps
must be taken to ensure the employee is

not retaliated against by those who are the
subject of the complaint or anyone else due
to their having brought their complaint to the
company'’s attention. Further, care should be
given when discipline or any adverse action

is taken against an employee who filed a
complaint of discrimination to verify that
such action is based on independent reasons

wholly unrelated to the filing of a complaint.
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