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Employees Who Participate In Investigation of
Discrimination Are Protected From Retaliation

By: Scott Silverman, Main: 813.223.7333
scott.silverman@akerman.com

Most employers realize they cannot
discipline or take adverse action

against an employee who, in good

faith, complains of what the employee
believes to be unlawful discriminatory
or harassing conduct. The question has
arisen on whether employees who provide
information as part of an investigation into a
complaint are also protected from retaliation.
The U.S. Supreme Court recently answered
that question, holding that when an
employee informs her employer of conduct
she believes is discriminatory, the employee is
protected by Title VII from retaliation.

In Crawford v. Metropolitan Government
of Nashville and Davidson County, Tenn.,
___US.___,2009 WL 160424 (January
26, 2009), the Supreme Court held that
protection from retaliation under Title
VIl extends to an employee who answers
questions during an employer’s internal
investigation. In so holding, the Supreme
Court extended the scope of Title VII's anti-
retaliation provision beyond those who file a
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formal complaint with their employer or with
the EEOC.

During an investigation into alleged sexual
harassment by the Metro School District’s
employee relations director, a Metro human
resources officer asked plaintiff Crawford
whether she had witnessed inappropriate be-
havior. In response, plaintiff described several
instances of sexual harassment. Two other
employees also reported sexual harassment.
While the School District took no action
against the alleged harasser, it fired all three
employees who supported the employee
who filed the original complaint. Plaintiff
claimed that her termination was in retalia-
tion for her report of sexual harassment.

Title VII's anti-retaliation provision has
two clauses: (1) it is unlawful to discriminate
against an employee because she has
opposed an unlawful employment practice
(opposition clause); and (2) it is unlawful
to discriminate against an employee
because she has made a charge, testified,
assisted or participated in any manner in an
investigation, proceeding or hearing under
Title VII (participation clause). In finding that
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plaintiff Crawford was covered by these
provisions, the Supreme Court held that the
statement given by the plaintiff in response
to questioning was covered by the opposition
clause, because it was a disapproving
account of sexually harassing behavior.
On this point, the Supreme Court agreed
with the EEOC that “when an employee
communicates a belief that the employer has
engaged in employment discrimination, that
communication constitutes the employee’s
opposition to such activity.” The Supreme
Court did not reach the issue of whether the
participation clause applied to the plaintiff.
In sum, Title VII's anti-retaliation provision
protects an employee who provides informa-
tion concerning unlawful conduct during an
internal investigation into alleged unlawful
employment practices under Title VII. Fur-
ther, it is not relevant whether a charge has
been filed at the time. Recognizing this broad
standard, employers must make sure that
any subsequent employment action taken
against such an employee is completely sup-
ported by a legitimate, non-discriminatory
business reason.
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