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Managing an OSHA Inspection

By: Paul Waters

paul.waters@akerman.com

President Ronald Reagan famously
quipped “The nine most terrifying
words in the English language are: ‘I'm
from the government and I'm here to
help.”” Undoubtedly, there is much truth

in those words, especially when they are
uttered by a Compliance Safety and Health
Officer (“CSHO") from the Occupational
Safety and Health Administration (“OSHA"),
who has just appeared at an employer’s
worksite. CSHOs are OSHA's inspectors,
the agency’s eyes and ears for enforcing
safety and health regulations. As such, an
employer must always remember one thing
during an OSHA inspection —the CSHO's job
is to collect evidence to support a violation
of the Occupational Safety and Health

Act. With that in mind, there are certain
steps employers should follow to minimize
potential exposure and protect their rights
during an inspection.

The Inspector’s Arrival

a) An OSHA inspector may show up at a
worksite and request permission to enter
the property and conduct an inspection.
For this reason, an employer should have
a procedure that requires the individual
making first contact with the inspector
to have the inspector wait in the lobby
for a designated authorized person. This
person should be familiar with OSHA
regulations, such as the company safety
director. If that person is not available,
do not admit the inspector until another
individual is assigned by the originally
designated person to meet and greet the
OSHA inspector.

b) The authorized person should greet
the OSHA inspector and check his/her
credentials.

The Opening Conference

a) During the opening conference, the in-
spector is supposed to tell the employer’s
representative why the company was
selected for an inspection. The reason
could be that it was a planned or “pro-
grammed” inspection, or that a complaint
was received or a fatality occurred. The
inspector should describe the scope of
the inspection —i.e., will it be confined
to a partial aspect of the employer’s
workplace, or encompass the entire facil-
ity. If the inspector indicates that OSHA
received a complaint, obtain a copy of the
complaint and read it carefully.
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Once the basis of the inspection is known,
the employer’s representative should
decide whether to allow it to proceed,
or refuse it and demand a warrant. The
decision whether to allow an inspection
should be determined on a case-by-case
basis. The employer should designate
how this decision should be made and
which management level employees
should be contacted/consulted to make
the decision.

) If the inspection concerns a fatality, refer
to the “Fatality” section below.

d) The inspection should be controlled
as much as possible. For example, if a
complaint based or a fatality/injury based
inspection is being conducted, restrict the
inspector’s access to only those matters
relating to the complaint or involved in
the accident.

e) Advise the OSHA inspector of any trade
secrets that may be observed or involved
with the inspection.

f) Records review — Invariably, at some
point during or soon after the opening
conference, the inspector will request
to review required OSHA programs,

such as the injury/illness logs (Forms

300, 300A, and 301) or hazardous
communication program. First, take the
requested documents to the inspector.

Do not take the inspector to the location
where the documents are kept. The best
way to do this is to ask for any requests

of documents in writing. Do not identify
other documents — only give the inspector
documents that are requested. If the
request is not in writing, keep a list of any
requested documents and any documents
the inspector copies.

The Walkaround

a) A "tour” of the worksite is made with the
inspector. An employer’s representative
and an employees’ representative have
the right to accompany the inspector dur-
ing the inspection.

b) In general, it is proper to be polite
during the inspection. Do not, however,
freely volunteer information that is not
requested by the inspector. Always keep
answers as short as possible. Remember,
the inspector is there to gather evidence
to support violations — anything said can
be used against the company.

¢) Never admit or acknowledge that a
violation has occurred. Do not agree,
comment or nod in response to any
comment by an OSHA inspector.
Comments should be something
vague such as “I note your concern.”
An unintentional agreement with an
inspector can turn an “unknowing
violation” into a “knowing violation.”
An employer is not obliged to answer
guestions merely because they are asked.

d) Do not speculate, ever.

e) The authorized person should accompany
the inspector at all times. If other inspec-
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tors arrive, a representative should be
assigned to each one. Never allow inspec-
tors to roam freely on the worksite.

f) Personnel accompanying an OSHA
inspector should take written notes
of everything the inspector does on
the inspection as it is being done. It is
important to know what he/she takes
pictures of, what measurements are
taken, and who is interviewed.

g) Employee Interviews — The Occupational
Safety and Health Act authorizes OSHA
to interview a reasonable number of
employees during the inspection. OSHA
inspectors usually assert they have an ab-
solute right to conduct interviews in pri-
vate. This is not necessarily true. The right
to a confidential interview belongs to the
employee, who may waive it. Employees
should be advised that they have a right
to have a company official present during
the interview if they wish. Employees also
have the right to refuse the interview, but
OSHA can compel the interview by ob-
taining an administrative subpoena.

h) Do not allow the inspector to collect large
groups of employees for questioning. He/

she should talk to them one at a time and
only in a manner which does not interfere
with or distract from their duties.

i) Management Personnel Interviews —
The employer has a right to be present
at interviews of management personnel.
The interviews should be scheduled
and the management witnesses
prepared properly. Whether to have
an attorney present depends upon the
type of inspection and the potential
for substantial liability. If it is a fatality
situation, an attorney should be involved.
If the inspection is routine, attorney
involvement may not be required.

The Closing Conference

a) The inspector will advise the employer of
apparent violations, but probably not the
associated penalties.

b) He/she may try to get an admission that
violations exist. Do not concede anything.
Take the inspector’s comments “under
advisement.” Take notes of everything the
inspector says.

Fatality Inspections
a) All of the foregoing tips apply to fatality
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inspections, especially limiting the scope
of the inspection.

Promptly notify in-house counsel if the
employer has one. If not, outside counsel
should be notified as soon as possible.

An attorney should supervise the inves-
tigation. You want the investigation at
the direction and control of counsel. All
requests for documents, interviews, etc.,
should be directed though the attorney.

Do not allow anyone to be interviewed
who was involved in the incident while
they are still under its emotional impact.
Notify the local OSHA office or 1-800-
321-0OSHA within 8 hours of the fatality.

DO NOT PERMIT OSHA TO REMOVE
PHYSICAL EVIDENCE. Often, law
enforcement authorities may take custody
of such evidence, however. Employees
should be made aware that they do not
have to talk to investigators if they think
they may be the subject of a criminal
investigation. Any statements they
make could constitute confessions in
criminal cases, and OSHA does not have
to provide “Miranda” type warnings
advising interviewees of this.
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