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Changes To Nasdag
Varketplace Rule 5250
Become Operative

David M. Doney
david.doney@akerman.com

On December 7, 2009, changes to Nasdaq Marketplace Rule 5250 became
operative. The rule governs a Nasdag-listed company’s obligation to make prompt
public disclosure of material information that would reasonably be expected to affect
the value of its securities or influence investors’ decisions.

As a result of the changes to Rule 5250:

e Nasdag-listed companies are now required to provide Nasdag with at least
ten minutes prior naotification when releasing material information to the public.
Previously, Nasdag only recommended that companies provide Nasdag with at
least ten minutes prior notification.

e Prior notice to Nasdag’s MarketWatch Department must be made through the
electronic disclosure submission system available at www.nasdag.net, except
in emergency situations. Prior to the rule changes, Rule 5250 provided that prior
notice should be provided in that manner.

e Language in IM-5250-1 (interpretive material regarding Rule 5250) that, as
previously written, may have been inconsistent with an interpretive release
recently published by the Securities and Exchange Commission providing
guidance on the use of company websites, was modified to conform to the
SEC’s guidance. Under the SEC’s guidance, the posting of information on a
company website could be considered a sufficient method of public disclosure
under Regulation FD. The language previously contained in IM-5250-1 indicated
that a website posting alone does not by itself satisfy the public disclosure
requirements of Regulation FD. This language was modified to instead provide
that a website posting alone may not by itself satisfy those requirements. In


http://www.akerman.com/public/attorneys/aBiography.asp?id=1355&name=David-M-Doney
mailto:david.doney@akerman.com

Practice Update CORPORATE December 2009

‘Nasdag believes
that mandating
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general, disclosure of material information to the public may be made through
any Regulation FD compliant method (or combination of methods).

Nasdaq believes that mandating pre-notification ten minutes before public release
of news is appropriate to enable Nasdag to consider whether trading in the security
should be temporarily halted. If a Nasdag-listed company repeatedly fails to either
notify Nasdaq at least ten minutes prior to the distribution of material news, or
repeatedly fails to use the electronic disclosure submission system when Nasdag
finds no emergency situation existed, Nasdag may issue a public reprimand letter
or, in extreme cases, a staff delisting determination.

David M. Doney is a shareholder in Akerman’s Tampa office whose practice is concentrated in the corporate
and securities law areas and principally involves mergers and acquisitions, public and private securities
financings, corporate governance, Securities Exchange Act reporting and compliance matters, and other
business transactions.

The summary set forth herein is intended to be general in nature and does not
constitute legal advice with respect to any particular situation. No legal or business
decision should be based solely on its contents. If you would like further information
or help in assessing how the proposed rules might affect your company, please
contact your principal lawyer at the firm or one of the Akerman shareholders listed
below:

Kenneth G. Alberstadt 212.880.3817 kenneth.alberstadt@akerman.com
Alan H. Aronson 305.982.5662 alan.aronson@akerman.com
Jonathan L. Awner 305.982.5675 jonathan.awner@akerman.com
Geoffrey C. Cheney 305.982.5689 geoffrey.cheney@akerman.com
David M. Doney 813.209.5070 david.doney@akerman.com
Michael T. Francis 305.982.5581  michael.francis@akerman.com
Bradley D. Houser 305.982.5658 bradley.houser@akerman.com
Philip B. Schwartz 305.982.5604 philip.schwartz@akerman.com
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Akerman is ranked among the top 100 law firms in the U.S. by The National Law
Journal NLJ 250 (2009) in number of lawyers and is the largest firm in Florida.
With more than 500 lawyers and government affairs professionals, we serve
clients from major business centers in Florida, New York, Washington, D.C.,

California, Virginia, Colorado, and Texas.

For more information, please contact a member of our Corporate practice.
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Orlando
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850.224.9634

Tampa

SunTrust Financial Centre

401 East Jackson Street, Suite 1700
Tampa, FL 33602-5250
813.223.7333
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Washington, D.C.
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