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Beginning November 21, 2009, employers with 15 or more employees will
be prohibited from discriminating against individuals based on their genetic
information pursuant to the Genetic Information Nondiscrimination Act (“GINA”
or the “Act”). The information that follows concerns how Title I of GINA will
impact employers.

Proposed Regulations

On March 2, 2009, the Equal Employment Opportunity Commission (“EEOC”)
issued a proposed rule and requested public comment regarding regulations
to implement Title Il of GINA, which protects job applicants, current and
former employees, labor union members, and apprentices and trainees from
discrimination based on their genetic information. The comment period
concluded on May 1, 2009. Although Title Il of GINA is effective on November
21, 2009, the final rules are pending publication as they are in their final clearance
stage.

Overview of GINA and its Regulations

GINA protects applicants and employees from discrimination based on their
genetic information in hiring, promotion, discharge, pay, fringe benefits, job
training, classification, referral, and other aspects of employment. GINA also
restricts employers’ acquisition of genetic information and strictly limits disclosure
of genetic information. Genetic information includes information about genetic
tests of applicants, employees, or their family members; the manifestation of
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diseases or disorders in family members (family medical history); and requests for
or receipt of genetic services by applicants, employees, or their family members.
There are six exceptions to this prohibition:

Where the employer inadvertently obtains genetic information on the
employee (the EEOC refers to this as the “water cooler” exception)

Where the employer offers qualifying health or genetic services for
employees, such as a voluntary wellness program

Where the employer requests family medical history to comply with the
certification provisions of the Family and Medical Leave Act (“FMLA”) or state
equivalent leave laws

Where the employer acquires family medical history from public or
commercially available documents, such as newspapers, magazines and
books (but not medical databases or court records)

Where the employer acquires genetic information to monitor the adverse
effects of hazardous workplace exposures

Where an employer that conducts DNA analysis for law enforcement
purposes requires genetic information for quality control purposes to detect
sample contamination

GINA also prohibits the disclosure of genetic information. There are six exceptions:

Disclosing information relating to the employee upon the employee’s written
request

Disclosure to an occupational or other health researcher for research
conducted in compliance with Department of Health and Human Services
regulations

Disclosure in response to a court order

Disclosure to a government official investigating compliance with GINA
Disclosure in connection with compliance with the FMLA or state equivalent
leave laws

Disclosure to a public health agency concerning a contagious disease that
presents an imminent hazard of death or life-threatening illness

Employers are also prohibited from retaliating against employees who oppose an
act or practice prohibited under GINA. GINA makes clear that it does not preempt
any state or local law that provides equal or greater protections than GINA.
Also, Title Il of GINA does not limit the rights or protections under federal, state,
local or tribal laws that provide greater privacy protection to genetic information.
The regulations largely track the language of the Act but serve to clarify certain
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requirements under GINA. The law
incorporates by reference many of
the familiar definitions, remedies, and
procedures from Title VIl and other
anti-discrimination statutes.

The EEOC’s Position on
GINA’s Impact on the ADA
and the FMLA

Of great significance is GINA's impact
on how employers operate under
the Americans with Disabilities Act
(“ADA”) and the Family and Medical
Leave Act (“FMLA”). An employer
that asks for family medical history
or other genetic information as part
of an inquiry or medical examination
related to an applicant’s or employee’s
manifested disease, disorder, or
pathological condition will not be
considered to have acquired such
information inadvertently. While the
ADA permits employers to obtain
medical information, including
genetic information, from post-offer
job applicants, the EEOC takes the
position that this will change as of
the effective date of Title Il of GINA.
Employers, therefore, will no longer
be permitted to obtain any genetic
information, including family medical
history, from post-offer applicants or
even for the purpose of determining
continuing fitness for duty.

The proposed regulations note that
whenacoveredentity seeksinformation
from an individual who requests a
reasonable accommodation under
the ADA or other law, the acquisition
of genetic information the individual
provides in support of the request is
considered inadvertent, as long as the
request for documentation was lawful
(e.g., was not overly broad).

November 2009

In assessing entitlement to leave
under the FMLA, state or local leave
or disability law, the EEOC notes that
a request for an employee’s entire
medical record is likely to include
family medical history. An employer
who receives family medical history or
other genetic information in response
to such a broad request would violate
GINA.

Immediate Action for
Employers

e Ensure that all equal employment
opportunity statements and
related policies include “genetic
information” as a protected class.

e Train HR professionals and
managers on employee rights
concerning genetic information.

e |mplement policies to maintain the
confidentiality of employee genetic
information in separate confidential
medical files.

e Assess how any state laws that
concern or protect genetic bias are
impacted by GINA.

e Ensure that any medical inquiries
made or any medical examinations
required are modified so as to
comply with the requirements of
GINA.

A copy of the “Equal Employment
Opportunity is The Law” poster
containing  language regarding
GINA may be found at www1.eeoc.
gov/employers/poster.cfm. General
information regarding GINA may be
found at www.eeoc.gov.

Sherica Bryan is a Labor & Employment lawyer in
the firm’s Miami office. She provides employers with
day-to-day preventive counseling and represents
employers in defense of claims involving Title VII,

ADA, ADEA, FMLA, FLSA, whistleblower claims,
contractual disputes, and other employment matters.
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Akerman is ranked among the top 100 law firms in the U.S. by The National Law
Journal NLJ 250 (2008) in number of lawyers and is the largest firm in Florida.
With more than 500 lawyers and government affairs professionals, we serve
clients from major business centers in Florida, New York, Washington, D.C.,

California, Virginia, Colorado, and Texas.

For more information, please contact a member of our Labor & Employment

practice.

Dallas

600 North Pearl Street, Suite S1900
Dallas, Texas 75201

214.720.4300

Denver

511 Sixteenth Street, Suite 420
Denver, CO 80202

303. 260.7712

Ft. Lauderdale

Las Olas Centre ||

350 East Las Olas Boulevard
Suite 1600

Ft. Lauderdale, FL 33301-2229
954.463.2700

Jacksonville

50 North Laura Street, Suite 2500
Jacksonville, FL 32202-3646
904.798.3700

Los Angeles

725 South Figueroa Street, 38th Floor
Los Angeles, CA 90017-5438
213.688.9500

Madison

One South Pinckney Street
Suite 700

Madison, WI 53703
608.257.5335

Miami

One Southeast Third Avenue
25th Floor

Miami, FL 33131-1714
305.374.5600

New York

335 Madison Avenue, Suite 2600
New York, NY 10017-4636
212.880.3800

Orlando

CNL Center Il at City Commons

420 South Orange Avenue, Suite 1200
Orlando, FL 32801-3336
407.423.4000

Tallahassee

Highpoint Center, 12th Floor
106 East College Avenue
Tallahassee, FL 32301
850.224.9634

Tampa

SunTrust Financial Centre

401 East Jackson Street, Suite 1700
Tampa, FL 33602-5250
813.223.7333

Tysons Corner

8100 Boone Boulevard, Suite 700
Vienna, VA 22182-2683
708.790.8750

Washington, D.C.

The Victor Building

750 9th Street, N.W., Suite 750
Washington, DC 20001
202.393.6222

West Palm Beach

Esperante Building

222 Lakeview Avenue, Suite 400
West Palm Beach, FL 33401-6183
561.653.5000

This Akerman Practice Update is intended to inform firm clients and friends about legal developments, including recent decisions of various courts and administrative bodies. Nothing in this Practice
Update should be construed as legal advice or a legal opinion, and readers should not act upon the information contained in this Update without seeking the advice of legal counsel. ©2009 Akerman
Senterfitt. All rights reserved. Prior results do not guarantee a similar outcome.



