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Minnesota

In HMN Financial, Inc. and Affiliates v. Commissioner of Revenue, Minn. S. Ct., 
Dkt. No. A09-1164 (May, 20, 2010), the Minnesota Supreme Court held that the 
Commissioner lacked the authority under Minnesota statutes and common law 
to disregard the taxpayer’s chosen tax structure.  The taxpayer employed the 
common captive REIT structure in which the REIT affiliate recognized income 
received from real estate loans, but received a deduction for all dividends paid 
to its direct parent.  These dividends flowed up to HMN Financial, Inc. which 
deducted 80% of the total under Minnesota law.  The Commissioner sought 
to collapse the captive REIT structure and disallow the taxpayer’s dividend 
received deduction.

The Commissioner argued that no fewer than five different statutes provided 
sufficient authority to disregard the captive REIT structure.  The Court carefully 
considered each of these statutes and failed to find the source of the power 
claimed by the Commissioner.  

The Commissioner also argued that sufficient authority existed under 
Minnesota common law to disregard the captive REIT structure.  In support of 
this argument, several decisions of the Court were cited purporting to provide 
the Commissioner authority to tax according to substance rather than form.  
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The Court quickly distinguished the precedent by arguing that no cited case 
supports the “radical” position that the Commissioner can disregard statutes 
providing certain tax structures with favorable tax treatment.  In holding for 
the taxpayer, the Court stated that its proper role is to “construe the relevant 
statutes to determine if a taxpayer is in compliance with those statutes” and if 
the Court concludes that the taxpayer has complied with the relevant statutes, 
“that ends [the Court’s] analysis.”

Washington

Effective June 1, 2010, Washington has modified their B&O tax nexus rules 
with respect to service activities and the activity of receiving royalty income.  
Under the new rules, a taxpayer will be deemed to have “substantial nexus” 
with Washington if: (1) the taxpayer is a resident or domiciled in the state; 
(2) the taxpayer is organized or commercially domiciled in the state; or (3) 
the taxpayer is organized or domiciled outside the state, but has more than 
$50,000 of property in the state, more than $50,000 of payroll attributable 
to the state, more than $250,000 of receipts from the state, or at least 25% 
of total property, total payroll, or total receipts in the state.  If a taxpayer has  
nexus with Washington in any one year, it is deemed to have nexus for the 
following year.

Income from service activities and royalties is apportioned to Washington 
based solely on a receipts factor.  Washington has outlined a hierarchy of 
rules relating to when gross income will be deemed attributable to the state 
for purposes of apportionment.  Notably, gross income is attributable to 
Washington if the customer receives the benefit of the service or has used the 
taxpayer’s intangible property in the state.  

Florida

On May 28, 2010, the Governor of Florida signed into law Florida’s amnesty 
program.  The program runs from July 1, 2010 to September 30, 2010 and 
applies to the following taxes: sales tax, fuel tax, corporate income tax, 
communications services tax, gross receipts tax, and intangible tax.  A taxpayer 
currently under audit is eligible to participate and will receive a full waiver of 
penalties, but will only receive a 25% reduction in interest.  A taxpayer who 
has not been contacted by the Department will receive a full waiver of penalties 
and a 50% reduction in interest.  A taxpayer who has entered into a settlement 
agreement with the Department prior to July 1, 2010 is not eligible for amnesty. 
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Akerman is ranked among the top 100 law firms in the U.S. by The National 
Law Journal NLJ 250 (2009) in number of lawyers and is the largest firm in 
Florida. With more than 500 lawyers and government affairs professionals, we 
serve clients from major business centers in Florida, New York, Washington, 
D.C., California, Virginia, Colorado, Nevada, and Texas.

For more information, please contact a member of our Taxation practice.

Dallas
600 North Pearl Street, Suite S1900
Dallas, Texas 75201
214.720.4300 

Denver
511 Sixteenth Street, Suite 420 
Denver, CO 80202
303. 260.7712 

Ft. Lauderdale
Las Olas Centre II
350 East Las Olas Boulevard
Suite 1600
Ft. Lauderdale, FL 33301-2229
954.463.2700

Jacksonville
50 North Laura Street, Suite 2500
Jacksonville, FL 32202-3646
904.798.3700

Las Vegas
400 South Fourth Street, Suite 450
Las Vegas, NV 89101
702.634.5000

Los Angeles
725 South Figueroa Street, 38th Floor
Los Angeles, CA 90017-5438
213.688.9500

Madison
One South Pinckney Street 
Suite 700
Madison, WI 53703 
608.257.5335

Miami
One Southeast Third Avenue
25th Floor
Miami, FL 33131-1714
305.374.5600

New York
335 Madison Avenue, Suite 2600
New York, NY 10017-4636
212.880.3800

Orlando
CNL Center II at City Commons
420 South Orange Avenue, Suite 1200
Orlando, FL 32801-3336
407.423.4000

Tallahassee
Highpoint Center, 12th Floor
106 East College Avenue 
Tallahassee, FL 32301
850.224.9634

Tampa
SunTrust Financial Centre
401 East Jackson Street, Suite 1700
Tampa, FL 33602-5250
813.223.7333

Tysons Corner
8100 Boone Boulevard, Suite 700 
Vienna, VA 22182-2683
703.790.8750

Washington, D.C.
The Victor Building
750 9th Street, N.W., Suite 750
Washington, DC 20001
202.393.6222

West Palm Beach
Esperante Building
222 Lakeview Avenue, Suite 400
West Palm Beach, FL 33401-6183
561.653.5000


