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ATTORNEYS AT LAW

Estate Tax Repeal

For 10 years we told clients the exemptions for the estate tax and generation-
skipping transfer (GST) tax would increase to $3.5 million in 2009, and then
in 2010 — voilal —the estate and GST taxes would be repealed, even if for only
one year. We never thought Congress would let that happen so we always
mentioned it with a little roll of the eyes.

Well, the unthinkable has happened. Congress could not agree on a
compromise, so for 2010 only, the estate and GST taxes are not in effect, but
the gift tax will continue with a $1 million lifetime exemption. It sounds great
-no more death taxes- but proceed with caution. Members of Congress have
already stated they intend to introduce legislation to retroactively reinstate the
taxes as of January 1. If no new law is enacted in 2010, the estate and GST
tax law reverts to a $1 million exemption and a 55% maximum rate in 2011,

So, how does the tax repeal affect your estate planning? In the words of
Senate Finance Chair Max Baucus, “there is massive, massive confusion.” In
light of this confusion we recommend everyone discuss their estate plan with
their advisor and make any necessary revisions.

Review Existing Estate Plan

Virtually all tax-oriented wills and trusts for married couples minimize taxes with
a formula that uses the estate and GST tax exemptions in effect at death. That
formula works fine when there is an estate tax exemption in place, but may
not make sense if there is no estate tax at all. In other words, because the
words used in estate plans derive their meaning from tax laws that are not in
effect this year, it is unclear how those words will be interpreted. The following
unintended consequences could occur:

e Disinheritance of Spouse. While most estate plans allow the surviving
spouse to benefit from all of the couple’s assets, the plans of some clients
may leave the entire tax exempt amount to children or other beneficiaries
with the balance passing to the spouse. However, if there is no limit on the
amount exempt from estate tax, the entire estate could bypass the spouse
and create a windfall for the children. This is clearly an unintended result,
but may occur upon a death in 2010 without changes to the documents;
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¢ Disinheritance of Grandchildren. Many clients set aside amounts for
grandchildren based on the GST exemption, which may not exist if they
die this year. So without a GST tax the grandchildren might be left with no
distribution.

Planning Opportunities Under Repeal?

While the absence of an estate and GST tax may seem like the perfect time to
“do something,” each family’s situation will require analysis to determine what
actions may be appropriate. While transfers to grandchildren or trusts for their
benefit with no GST tax may be appealing to some, the threat of retroactive
reenactment casts doubt on its ultimate success. And the “die now!” strategy
first enunciated in the health care context by Congressman Alan Grayson,
besides having the obvious requirement of actually dying, may not avoid estate
and GST taxes if they are retroactively reinstated. Legal challenges to any
retroactive legislation can be expected, but the Supreme Court has upheld
such retroactive tax laws in the past.

Gift Tax

Remember that the gift tax remains in effect, so any gifts in excess of the
remaining lifetime exemption will still be subject to gift tax at 35%. While this
is a lower rate than in past years and will be lower than the 55% rate that
may apply in 2011 and later years, few clients are willing to incur gift taxes
now to avoid potential estate taxes in the future.

Carryover Basis

With the removal of the estate and GST tax in 2010 we are faced with “carryover
basis” for capital assets owned at death. Until this year, assets owned by a
decedent received an income tax basis equal to date of death value so that
capital gains accrued during lifetime were eliminated. In 2010 the decedent’s
basis in assets and the accompanying potential capital gains will carry over to
those who inherit the property, with upward basis adjustments of up to $4.3
million in certain circumstances. But most estate plans are not drafted to take
advantage of those adjustments since this is a new provision.

Valuation Discounts

Congress has proposed legislation that would eliminate the ability to discount
the value of gifts of interests in limited partnerships and other entities to family
members. While we fully expect this change to be included with any new
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estate tax law, many feel this provision will not be retroactive. So there may
still be a limited window of opportunity to utilize such discounts as part of a

family gifting program.

With all of these changes, there has never been a better time to review your existing
estate plan to be certain that, with the estate tax changes, it continues to deal with
your assets at death in the manner you intend. If you have questions about whether
or how these changes may impact your estate plan, please contact us.
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The summary set forth herein is intended to be general in nature and does not
constitute legal advice with respect to any particular situation. No legal or business
decision should be based solely on its contents.
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Akerman is ranked among the top 100 law firms in the U.S. by The National
Law Journal NLJ 250 (2009) in number of lawyers and is the largest firm in
Florida. With more than 500 lawyers and government affairs professionals, we
serve clients from major business centers in Florida, New York, Washington,
D.C., California, Virginia, Colorado, and Texas.
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This Akerman Practice Update is intended to inform firm clients and friends about legal developments, including recent decisions of various courts and administrative bodies. Nothing in this
Practice Update should be construed as legal advice or a legal opinion, and readers should not act upon the information contained in this Update without seeking the advice of legal counsel.
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