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Documentary Stamp Tax
Strategies Shut Down

A limited window of opportunity
remains to reduce tax on future real
estate transactions.

By Russell B. Hale
russ.hale@akerman.com

In 2005, the Florida Supreme Court issued a 7-0 decision in the case, Crescent Miami
Center, LLC v. Florida Department of Revenue, holding that when unencumbered
property is transferred from the owner to a wholly owned legal entity — such as a
limited liability company or wholly owned partnership - it is not subject to the Florida
documentary stamp tax.

This ruling confirmed the viability of a loop-hole where real property is transferred tax
free to a wholly owned entity (or contributed to a trust, followed by a conversion of
the trust to an entity) after which ownership interests in the entity are also transferred
tax free. The two steps are each exempt or partially exempt and accomplish the
goal of transferring the real estate with minimal taxes.

In the recently concluded Florida legislative session, the documentary stamp tax
“two step” has been retired, and assuming approval by the Governor, will die July 1.
However, a limited window of opportunity remains to reduce tax on future real estate
transactions.

In short, if the owners of property transfer the property to an entity that they also own
for less than full consideration, the entity is classified as a conduit entity for three
years. The sale of an interest in a conduit entity is subject to tax based upon the
consideration paid for the interest. If the entity has assets other than real property,
there is a pro-ration.
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The bad news for property owners is:

® The existing loopholes are closed. The two step will not work under the new law.

[t is not yet clear how the new law will treat corporate distributions or other
intercompany transactions. The advisory language limits the Crescent Miami
case to its facts, which is the capital contribution scenario only.

e There is a possibility of double tax. Once when encumbered property is

contributed to the entity, and again when the interest in the entity is transferred.

However, this change also presents an enormous planning opportunity.

If you do not plan to subsequently transfer interests in the conduit entity, the
legislation confirms the Crescent Miami case.

e The legislation may not plug all loopholes. Planning strategies still exist under

the new law.

The legislation does not apply if the initial transfer of property to the conduit
entity occurs prior to July 1, 2009

The last point is the most critical. If property is transferred to the entity before July
1, 2009, all of the existing planning tools remain available even if the entity transfer
occurs after July 1, 2009.

Russ Hale is a Shareholder in Akerman’s Orlando office. He is a board certified
taxation attorney and has been ranked by Chambers USA as a leading lawyer for
tax in Florida from 2005-2008. In 2008 he was also ranked by Chambers USA as a
leading Florida banking attorney.
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Akerman is ranked among the top 100 law firms in the U.S. by The National Law
Journal NLJ 250 (2008) in number of lawyers and is one of the largest law firms
in Florida. Our team serves clients in the major international business centers in
the United States, including Los Angeles, Miami, New York, and Washington, D.C.
Akerman is a member of Lex Mundi, the world’s leading association of independent
law firms with a presence in more than 100 countries.

For more information, please contact a member of our Taxation practice group.
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The hiring of a lawyer is an important decision that should not be based solely on advertisements. Before you decide, please ask us for information. Prior results do not guarantee a similar outcome.



