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Brian Fraser has been representing clients in complex
commercial litigation for over 30 years. His clients include
industry-leading private equity and hedge funds, fund managers,
securities and commodities brokers, institutional investors,
insurers, investment banks, and other participants in the financial
markets, as well as clients in such diverse industries as aircraft
manufacturing, petrochemical, and entertainment.

He has litigated cases regarding securities, commodities,
structured products, derivatives, syndicated loans, claims in
bankruptcy, and municipal debt. Some examples of his work are
the representation of the Loan Syndication and Trading
Association in two successful New York Court of Appeals cases
involving important issues for the syndicated loan market, an
interdealer broker in the LIBOR and ISDAfix manipulation cases, a
global investment bank in securitization litigation with
noteholders and one of the largest bank creditors in the heavily
litigated LTV Steel bankruptcy. He often represents clients in civil
litigation with parallel criminal or regulatory investigations.

Brian is a frequent author and speaker on a broad range of topics.
He is a fellow of the American Bar Foundation and has been
repeatedly recognized by Chambers USA, Benchmark Litigation,
The Legal 500, and SuperLawyers.

Danish Tax Fraud Multidistrict Litigation: Representing a UK
based financial institution in litigation brought by the Danish
taxing authority, known by the acronym SKAT, in which SKAT
alleges that hundreds of US pension plans, with the witting or
unwitting assistance of various financial institutions, engaged in a
$2 billion fraud through what are known as “cum-ex” trades.
“Cum-ex” trades involve the refund of withholding tax paid on
dividends issued by Danish (or other nations) companies to
foreign shareholders as of a certain date. SKAT alleges that the
American pension plans did not own the stock on the relevant
date and were not entitled to the refunds that they received. The
case is ongoing.
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September 30, 2021

Commodities Broker Raiding Case: Representing a global
commodities broker in federal court litigation against a competitor
brokerage firm that raided employees from the client’s Middle
East branch. The case is ongoing.

LIBOR Manipulation Cases: Represented a U.K. interdealer broker
in numerous class actions arising from allegations that the
financial benchmarks that underpin $300 trillion worth of loans
worldwide had been collusively manipulated over a long period of
time by international banks and other financial institutions.
Separate class actions were filed alleging violations of the antitrust
laws and the Commodity Exchange Act in connection with alleged
efforts to manipulate US Dollar LIBOR, Yen LIBOR, Euroyen TIBOR
and Euribor. While the cases continue against other defendants,
all claims against the client in all of the cases were dismissed for
lack of personal jurisdiction in the United States.

9/11 Property Damage Litigation: Represented The Boeing
Company in wrongful death suit and tens of billions of dollars in
property damage claims arising from the terrorist attacks on
September 11, 2001, including (1) defense of multibillion dollar
litigation brought by the World Trade Center leaseholder
concerning limitation of recoverable property damages under
New York tort law and application of insurance recoveries as
setoffs against maximum damages award; and (2) defense of
litigation by World Trade Center 7 leaseholder concerning proper
measure of damages and implications of releases granted in
related insurance settlements. Summary judgment was granted in
the client’s favor, and all claims against the client were
dismissed. 2004 to 2013.

Joint U.S./ China Criminal Investigation: Represented one of the
largest state-owned companies in China in civil litigation in the
U.S. and in a multijurisdictional criminal investigation in the U.S.,
China and Australia arising from a massive embezzlement and
Ponzi scheme that targeted the company’s U.S. subsidiary. The
joint Department of Justice and Ministry of Public Security
investigation was the first under the Agreement on Mutual Legal
Assistance in Criminal Matters between the United States and the
People’s Republic of China. The investigations concluded with the
imposition of criminal penalties against individuals in China and
Australia.

Municipal Bond Litigation: Represented Financial Guaranty
Insurance Company (FGIC) in more than 20 coordinated
litigations pending in California state court brought by California
cities, counties, and other municipal entities alleging that bond
insurers and credit rating agencies violated the antitrust laws by
colluding to perpetuate a dual rating system in which debt
obligations of municipal bond issuers were rated less favorably
than commercial debtors, which caused the plaintiffs to incur
higher interest costs and bond insurance premiums in respect of
their bond issues. The antitrust claim was dismissed and other
claims were voluntarily terminated.

Jefferson County Bankruptcy: Represented FGIC in Alabama state
court in a class action concerning defaulted sewer bonds issued
by Jefferson County. The class of sewer rate payers in Jefferson
County alleged that FGIC was undercapitalized and failed to make
payments to bondholders in the wake of the County’s default on
the bonds, resulting in more debt for the sewer system. The case
was resolved as part of Jefferson County’s landmark bankruptcy.

Multidistrict Auction Rate Securities Litigation: Represented
FGIC in litigation, originating in the Eastern District of Louisiana
and consolidated into an MDL in the SDNY, brought by the
Louisiana Stadium and Exhibition District alleging a failure to
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disclose the risk of a downgrade of the bond insurer’s financial
strength ratings in connection with the New Orleans Superdome’s
issuance of auction rate securities. The District Court dismissed
the complaint with prejudice and the United States Court of
Appeals for the Second Circuit affirmed the dismissal.

Loan Syndications & Trading Association (LSTA): Represented
the LSTA, an industry association for the $800 billion loan trading
market, in submitting amicus curiae brief in the New York Court of
Appeals on two important issues affecting the loan market, and in
both cases the Court of Appeals ruled in favor of the position that
the LSTA supported.  Stonehill v. Bank of the West involved
whether a loan sold at auction but subject to LSTA documentation
constituted an enforceable sales contract.  The court ruled, as the
LSTA argued it should, that the trade was binding and that a loan
asset could not be withdrawn. In Trust for Certificateholders v.
Love Funding, the Court of Appeals ruled that the centuries old
doctrine of champerty did not preclude the secondary holders of
distressed debt from litigating to enforce their rights associated
with the debt. Rather, the Court clarified and limited the
application of Section 489 of the New York Judiciary Law which is
New York’s champerty statute.

LTV Steel Bankruptcy: Represented Abbey National Treasury
Services, one of the largest bank creditors of LTV Steel in in its
heavily litigated bankruptcy. When LTV Steel and affiliates filed
voluntary Chapter 11 petitions, they simultaneously attacked the
structure of two securitization transactions in which LTV’s
accounts receivable and inventory, respectively, provided security
through special purpose “bankruptcy remote” entities to lenders.
On the first day of the bankruptcy proceedings the court entered
an interim order allowing the debtors to use the “cash collateral”
in the SPVs, ignoring their bankruptcy remote status.  Abbey
National filed an emergency motion and expedited litigation tested
the “true sale” nature of the transactions. The matter was resolved
upon LTV obtaining debtor-in-possession financing, with the
lenders getting paid in full with attorneys’ fees.

Portfolio Companies: Represented portfolio companies of major
private equity firms in antitrust, bankruptcy, breach of supply
contracts, employment, trade secret, and shareholder derivative
actions. Industry sectors have included automotive, fitness
equipment, satellite television, real estate development, and
medical devices.

Investors in Distressed Assets: Represented banks and
investment funds that invest in distressed or defaulted bank loans,
failing companies, and other distressed assets in disputes with
counterparties, borrowers, and competitors. 

Structured Noteholders: Represented Senior Noteholders,
including investment banks and hedge funds, in various disputes
with Trustees and other Noteholders concerning the
interpretation of asset-back CDO indentures and the rights of the
Noteholders.

Institutional Investors: Represented a university endowment and
a wealth management firm in litigation arising from their
investments in a hedge fund managed by ICP Capital
Management, which used capital invested in the Fund to cover
margin calls on the unrelated Triaxx CDO that was also managed
by ICP. The clients filed an involuntary winding-up proceeding in
the Cayman Islands, which resulted in the liquidation of the Fund
and the appointment of liquidators to pursue claims against
multiple parties.

Charitable Trust: Represented a New Zealand trust established for
the welfare of impoverished children in Venezuela in an



interpleader action in New York State Court brought by one of the
trustees to determine control over the corpus of the trust. The
matter included related litigation in New Zealand and Venezuela
and was successfully resolved through a negotiated settlement.

Judicial Law Clerk to the Honorable William H. Timbers, United
States Court of Appeals for the Second Circuit, 1984-1985

iLaw2019, Moderator, “The Increasing Importance of the EU in
the Regulation of American Business,” February 22, 2019 

The Knowledge Group, Speaker, “Securities and Shareholder
Litigation in 2018: Trends and Developments to Look For,” June
15, 2018

iLaw2018, Speaker, “Hot Topics in International Law,” February
16, 2018 

The Knowledge Group, Speaker, “Securities Litigation in 2016:
Significant Issues,” October 31, 2016

The Bond Buyer Podcast, Speaker, “Direct Loan Nuances,” April
26, 2016

Complex Commercial Litigation Institute, Speaker, “Vital
Updates for In-House Counsel,” November 5, 2015

CDR News, Author, “Arbitration Alternative: New York
Litigation,” October 28, 2014

Bloomberg BNA, Co-Author, “Litigating and Drafting
Contractual Disclaimers Of Reliance in a Post-Financial Crisis
World,” June 18, 2014

Detroit News, Quoted, “Detroit’s Debts Set Up Battle with
Creditors over Billions,” July 20, 2013

The ABA’S Expert Lawyers on Expert Witnesses Regional CLE
Workshop, Panelist, “Expert Discovery & Practice Since the
2010 Amendments,” May 8, 2013

Acquisition International, Author, “Investing in Municipal
Bonds: Balancing Risk and Reward,” May 2013

CNN, Quoted, “AIG Won’t Join Lawsuit Against U.S.,” January 9,
2013

Law360, Quoted, “SEC Needs Congress’ Help To Reform Muni
Bond Market,” July 31, 2012

Law360, Quoted, “Miami Latest City Facing SEC Scrutiny Over
Bond Offerings,” July 24, 2012

Florida Bar, International Law Section, Member

Association of the Bar of the City of New York, Federal Courts
Committee, Member

American Bar Association, Section on Business Law,
Committees on Civil Litigation and SEC Enforcement Matters,
Private Investment Entities, and Federal Regulation of
Securities, Member; Section of Litigation, Committee on
Securities Litigation, Member

American Bar Foundation, Fellow

Chambers USA 2016-2017, Ranked in New York for Litigation:
General Commercial

Benchmark Litigation 2016-2022, Listed in New York as a
“Local Litigation Star” for General Commercial

Legal 500 2012-2017, Recommended in the Area of Securities:
Shareholder Litigation; Recommended in the Area of General
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Commercial Disputes

Super Lawyers Magazine 2007, 2010-2019, Listed as a New York
Super Lawyer for Securities Litigation, Business Litigation, and
Antitrust Litigation

Super Lawyers Magazine 2020-2022, Listed in New York for
Business Litigation


