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V4 Key Take: With the increasing number of mergers
and acquisitions occurring within the hospitality
industry, hotel owners and operators will need to
pay attention to the developing case law determining
the effect of anti-assignment and anti-delegation
provisions in HMAS.

Anti-assignment and anti-delegation provisions in
hotel management agreements (HMASs), as in other
contracts, ensure that the parties to the contract
cannot be replaced without consent, preserving the
relationship between the contracting entities to be
exactly what they bargained for. Such provisions are
of paramount importance in the context of HMASs,
given these contracts usually involve the provision
of personal services. Personal services contracts—
i.e., those involving personal skill, trust, or
confidence—are generally not assignable without

consent from the other party to the contract.!!]
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In the context of an operator’s decision to merge
with another company or sell its assets (including its
HMAS), determination of whether that operator has
breached the anti-assignment and/or anti-delegation
provisions in an HMA is highly factual in nature.

The Case for Hotel Owners

Where a hotel owner can demonstrate that its
contract with an operator is one for personal
services, the case for a breach of an anti-assignment
or delegation provision in the context of a merger or
acquisition is stronger, as such contracts, by virtue
of longstanding precedent and public policy, cannot
be assigned. As an initial matter, hotel owners must
be able to demonstrate that the transaction at issue
did not result in a mere change of control, as the law
is clear that “change of ownership, without more,
does not constitute an assignment as a matter of
law.”[2] In determining whether an assignment
and/or delegation of duties occurred in the context of
a merger or asset acquisition, courts look at the
consequences to and effects on the parties, including
whether the transaction involved an increased risk
to the non-merging party.[3] For instance, courts
look at factors such as (1) who is performing the
services under the HMA; (2) whether the operator’s
employees were transitioned over to the acquiring
entity’s payroll; (3) whether the operator entity still
exists; (4) whether the operator entity still maintains
its offices; and (5) the post-transaction structure of
the operator entity.[4] This type of inquiry is heavily
fact-dependent and often requires targeted
discovery.

The Case for Hotel Operators

In the context of a merger or acquisition, hotel
operators are likely to rely heavily on the plethora of
case law in which courts have held mergers do not
violate anti-assignment clauses.[5] However, it is
important to note that these cases deal with anti-
assignment provisions in leases and insurance
contracts—which are not personal services



agreements. Accordingly, in order to defend against
a claim for breach of an anti-assignment and/or anti-
delegation provision, hotel operators will need to
delve into the specific factual circumstances
surrounding the transaction at issue.

Hotel operators may also attempt to argue that the
HMA is not a contract for personal services. While
this is a harder argument to make, courts have, in
certain cases, determined that an HMA is not a
personal services contract due to the hotel owner’s
sustained level of managerial involvement under the
contract.[6]

With the increasing number of mergers and
acquisitions occurring within the hospitality
industry, hotel owners and operators will need to
pay attention to the developing case law determining
the effect of anti-assignment and anti-delegation
provisions in HMAS.
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