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On May 9, a company incorporated in the
Netherlands, CW Travel Holdings NV, succeeded in
the Constitutional Court of Ecuador, arguing that
lower courts in Ecuador violated Ecuador’s
constitution by refusing to consider CW Travel’s
request to enforce an International Chamber of
Commerce arbitration award.

The ruling is significant because the CCE rejected an
Ecuadorean lower court’s decision that the ICC
arbitration award must be homologated before it
could be enforced. It is also a decision from the CCE
and thus guards against constitutional challenges to
a foreign arbitral award, which is a practice that, as
discussed below, is employed by parties seeking to
avoid enforcement of arbitral awards in Latin
American countries’ domestic courts.

To provide background, “homologation” or
“exequatur” is court approval within a jurisdiction
that is granted for certain actions of an outside
institution to give that outside institution’s decision
force or binding effect in the jurisdiction where the
court granting homologation or exequatur is located.
Under this principle, local courts within a country
must review an arbitral award granted outside of the
court system of that country to approve its validity
and binding effect within that particular country.
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Homologation is a principle that is prevalent in civil
law jurisdictions but not in common law
jurisdictions such as the United States.[1]

Latin American countries generally are civil law
jurisdictions, and therefore homologation is a legal
principle that persists in Latin America.

Homologation is essentially a review of the arbitral
award to confirm its legitimacy, which — if such
review disturbs the merits of the award or imposes
undue burden or costs to enforce the award — is
plainly contrary to the purpose of international
arbitration treaties, particularly the New York
Convention and the Inter-American Convention on
International Arbitration.

The New York Convention explicitly provides that:
“There shall not be imposed substantially more
onerous conditions or higher fees or charges on the
recognition or enforcement of arbitral awards to
which this Convention applies than are imposed on
the recognition or enforcement of domestic arbitral
awards.”[2]

The Inter-American Convention on International
Commercial Arbitration, also referred to as the
Panama Convention, has the same purpose and was
signed by most countries in Latin America.[3] Like
the New York Convention, that treaty too has a
principal goal of the uniform and efficient
recognition of arbitral awards resulting from
international arbitration.[4]

In the recent case decided by the CCE, the CCE
invoked its jurisdiction to review the lower court’s
refusal to enforce CWT Travel’s arbitral award based
on the CCE’s authority to review judicial decisions
that violate constitutional rights.[5]

CW Travel argued that its constitutional right to
access to the justice system was violated because
Ecuadorian lower courts required homologation of
the arbitral award, a requirement — per CW Travel —



that was contrary to Ecuadorian law and
international treaties.[6]

CW Travel asserted that the lower court violated
Article 32 of Ecuador’s Law of Arbitration and
Mediation, which provides that once an award is
executed, the parties must comply with it
immediately. The law further provides that any party
may ask judges to order the execution of the award
by presenting a certified copy of the award granted
by the secretary of the court or the director of the
center or the arbitrator or arbitrators, with the
reason to be executed.[7]

The CCE agreed with CW Travel, reasoning that in
parallel with national regulations, Ecuadorian courts
must account for the fact that Ecuador has entered
into international treaties regarding the execution of
foreign awards.[8] The CCE ruled that the lower
court, by requiring that the arbitral award be
homologated prior to its execution, violated CW
Travel’s constitutional rights and placed an
unreasonable restraint on CW Travel’s right to
access the Ecuadorian courts.[9]

The lower court also violated CW Travel’s
constitutional right to effective judicial recourse by
requiring homologation of the arbitral award,
reasoning that requiring homologation placed on CW
Travel an unreasonable requirement and prevented
CW Travel from accessing the legal processes
available in Ecuador for executing a judgment.[10]

The CCE’s decision vindicates the spirit of the New
York Convention. Other high courts in Latin America
should follow suit and unambiguously end any
burdensome requirement of homologation of foreign
arbitration awards or lengthy litigation involving
constitutional challenges to arbitral awards.

Commentators, such as Alvaro Lépez de Argumedo
Pineiro, have noted that the New York Convention is
increasingly being applied in Latin America with a
trend in favor of recognizing the New York



Convention, but that further developments in the
case law throughout Latin America are needed.[11]

For example, Andrés Bobadilla and Gabriella Muniz
Bobadilla have observed that local courts in the
Dominican Republic, including a decision by its
highest court within the last five years, have
followed the spirit of the New York Convention and
do not consider the principle of homologation as
grounds to revisit the merits of an arbitral award.[12]

Other countries, however, have been observed to
employ a process for execution of arbitral awards
which, in practice, is time-consuming, uncertain and
would give cause for foreign companies doing
business in Latin America to question the value of
obtaining a foreign arbitration award at all.[13]

The more there are decisions like the CCE decision
discussed in this article, the more likely it is for
domestic courts to make enforcement of foreign
arbitral awards less costly and complicated, without
significant risk of doctrines like homologation and
constitutional challenges impeding enforcement of
foreign arbitration awards in Latin America.

The CCE’s decision comes during a time when
several decisions and legislative developments in
Latin America bring this issue to the forefront.

In Colombia, on June 20, Colombia’s Supreme Court
denied homologation of an arbitral award obtained
in the International Centre for Settlement of
Investment Disputes in Paris by a Canadian mining
company, Rusoro Mining Ltd., against the state of
Venezuela on principles of state sovereignty. This
was an award that was found to be enforceable in the
U.S. by the U.S. District Court for the District of
Columbia in Rusoro Mining Ltd. v. Bolivarian
Republic of Venezuela in 2018.[14]

Earlier this month, Mexico has amended its law that
allows for collateral, constitutional attacks on
arbitration awards. Specifically, the amendments



limit the availability of this procedure, known as
“amparo,” but the amendments still leave open the
possibility to challenge awards using this procedure.
How these amendments materialize in Mexico
warrant a close look in the coming years.[15]

In Panama, on the other hand, there have been
recent pro-arbitration trends in line with the CCE’s
decision.

In the last month, the Panamanian Supreme Court
confirmed in CNO SA. v. Integ Panama Corp. and
Nacional de Seguros de Panama y Centroameérica SA
that foreign-licensed attorneys may act not only as
arbitrators, but also as counsel in Panama-seated
international arbitration proceedings.[16]

This comes on the heels of a ruling in April 2023 in
which the same court rejected the use of the
“amparo” procedure to annul an arbitration award.
[17]

At a time when businesses are turning more and
more toward arbitration as a means of resolving
their commercial disputes, imposing a requirement
of homologation to enforce any final arbitral award
will only serve to make international companies shy
away from doing business in the Latam region. This
antiquated requirement has no room in the modern
business world that requires fast and neutral
resolutions to business disputes. It simply flies in the
face of the needs of modern business.

The CCE’s decision is a positive development in this
regard. The CCE’s decision is well reasoned, and it is
a powerful data point and precedent for other Latin
American countries to follow.

Ultimately, the end of homologation requirements in
Latin America fosters greater certainty in the
resolution of international business disputes and
reduce the time and costs for resolving disputes.
This, in turn, has the promise of attracting U.S.
investors and companies that might have otherwise



refrained from doing business in Latin America out
of fear that enforcing an arbitral award would be too
costly, uncertain or time-consuming.

These risks were evident, for example, in the case of
COMMISA, a Mexican subsidiary of a U.S.
corporation, in which Mexican courts annulled a
$300 million arbitration award in favor of COMMISA
against Pemex, a Mexican state-owned entity.[18]
COMMISA eventually succeeded in validating the
arbitration award in the U.S.; however, COMMISA
endured many years of litigation both in the United
States and Mexico to achieve this result.[19]
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