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Parties to a cross-border transaction must always
take into account the possibility of facing future
disputes. Tools such as the inclusion of arbitral
clauses in international contracts have proven
advantageous for a very practical reason: the
efficient enforceability of arbitral awards in other
jurisdictions which are signatories to the New York
Convention on the Recognition and Enforcement of
Foreign Judgments (1958). With a rise in the use of
alternative dispute resolution methods, such as
arbitration, parties to international transactions have
moved away from solving their disputes through
their States’ traditional courts.

The enforcement of traditional civil and commercial
judgments has demonstrated to be a costly,
laborious, and technically demanding process. This
procedure, known as exequatur, frequently involves
a review on the merits by the domestic courts of the
State wherein recognition and enforcement is
attempted, usually where assets of the judgment
debtor are located. Thus, the international
enforcement of judgments made by traditional
courts has always been less desirable than the
enforcement of arbitral awards. In other words, it is
more practical and convenient for parties to
international transactions whose states are
signatories to the New York Convention, to attempt
to settle their disputes through arbitration.
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However, on July 2, 2019, the delegates of the 22nd
Diplomatic Session of the Hague Conference on
Private International Law (“HCCH”) finalized and
adopted a new multilateral treaty, the 2019
Convention on the Recognition and Enforcement of
Foreign Judgments in Civil or Commercial Matters
(the “2019 Enforcement Convention”), which obliges
contracting states to recognize and enforce civil and
commercial judgments rendered by the courts in
another contracting state without a thorough review
of the merits.

The principal obligation is found in Article 4, which
provides: “a judgment given by a court of a
Contracting State (State of origin) shall be recognized
and enforced in another Contracting State (requested
State) in accordance with [Chapter II of the
Convention].” “Civil and commercial judgments” are
final judgments, whether money or non-money
judgments.

Additionally, the 2019 Enforcement Convention sets
out in Article 7(1) the exclusive bases on which
recognition and enforcement may be refused, which
include improper service, fraud, and manifest
incompatibility with the public policy of the
requested state, which could translate directly into
lack of due process.

The adoption of this New Convention could be a
game changer, as it will facilitate the recognition and
enforcement of court judgments entered in a foreign
jurisdiction. Nevertheless, it is too early to say how
foreign courts will react to an attempt to enforce a
foreign judgment, and especially, the defenses that
will be admitted and recognized - this will largely
depend on the States that finally sign the
Convention. Much remains to be decided once
practical applications come into play, especially if
the judgment has been entered in a jurisdiction
where the prerequisites of “due process” are
somewhat suspect. Therefore, until this New
Convention comes into full force and effect, and is
granted practical efficiency, arbitration should



continue to be used as the ideal method for parties
involved in international transactions to resolve
their disputes.

Please contact Akerman’s International Litigation
and Arbitration practice with any questions you may
have or to request further details of recent
developments.

This Akerman Practice Update is intended to inform
firm clients and friends about legal developments,
including recent decisions of various courts and
administrative bodies. Nothing in this Practice
Update should be construed as legal advice or a legal
opinion, and readers should not act upon the
information contained in this Practice Update
without seeking the advice of legal counsel. Prior
results do not guarantee a similar outcome.

https://www.akerman.com/en/work/services/practices/litigation/international-litigation-arbitration.html

