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Accountants’ Fees in Estates and Trusts

By Lansing R. Palmer

This article is an overview of the New York rules
and law on the retention and payment of accountants
to perform accounting services in estates and trusts.!
Such services may include preparation of a decedent’s
final income tax returns, preparation of fiduciary in-
come tax returns for estates and trusts, preparation
of federal and state estate tax returns, and the prepa-
ration of fiduciary accountings for settling estates
and trusts. In addition, accountants are sometimes
retained by fiduciaries or their attorneys to “keep the
books” or to “straighten out” the books and records of
an estate or trust, or to prepare periodic accountings
for the fiduciary.

While this article is not fact-specific, it concludes
with a note of caution for fiduciaries of substantial es-
tates and trusts with multiple professionals being paid
from the funds under their charge: as a general rule, the
buck stops with the fiduciary. This means that if accoun-
tants are hired to perform work that should have been
performed by the fiduciary or which was duplicated
by the fiduciary’s attorneys, there is a risk that a court
may disallow payments of accountants’ fees from the
estate or trust and also order the refund of excess fees
already paid. If these fees are not repaid by the accoun-
tants, usually with interest from the dates of original
payment, a court may, absent special circumstances,
look to the fiduciary to repay the fees, either from com-
missions or even from personal assets.

A. Considerations in Retention of an
Accountant

Accountants are routinely retained to assist fidu-
ciaries and their attorneys in administering estates
and trusts. In many cases, however, insufficient con-
sideration is given before an accountant is formally
retained about whether an accountant should be
hired, the nature and scope of an accountant’s duties,
the fees the accountant will charge, and the source
of payment of such fees. Why do we care? First, our
clients, as fiduciaries, should be in a position to make
an informed decision to hire an accountant, which
requires knowledge of the consequences, as discussed
in this article, if a court finds either that it was un-
necessary to hire an accountant, or the accountant
charged an unreasonable fee. Second, as attorneys for
fiduciaries, we do not want accountants’ fees to be
deducted from our fees, and therefore we should take
care to ensure there has been no duplication of effort
and that we can demonstrate that it was necessary to
retain the accountant.

B. Does a Surrogate Have Jurisdiction to
Award and Determine the Reasonableness of
Accounting Fees?

Yes. The propriety of the employment of an ac-
countant, and the determination of the reasonableness
of professional fees awarded to accountants, are well
within the sound discretion of the Surrogate’s Courts.?
The power to determine the reasonableness of account-
ing fees includes the ability to direct the refund of ex-
cess fees previously paid.?

C. When Is It Appropriate for a Fiduciary, or
the Attorney for the Fiduciary, to Hire an
Accountant?

The general rule is that, absent special circum-
stances, and absent express authorization in the will or
trust instrument to retain and compensate accountants,
the accounting fees for routine record-keeping, ac-
counting services, tax services, and the like, are the re-
sponsibility of the fiduciary, and should not be charged
to the estate or trust.* Indeed, it has been stated that
there is a presumption against allowing disbursements
against estates and trusts, including accountants’
fees.” Unlike legal fees, which are viewed as an excep-
tion to the rule, “the cost of professional services (ac-
countants, investment advisors, etc.) are not generally
compensable from the estate unless there exist unusual
circumstances and then only to the extent that same
are reasonable and benefited the estate.”® On the other
hand, where it can be shown that difficult or unusual
issues require the services of an accountant, payment
of the accountant’s fees out of the estate or trust has
been held to be proper.”

Additionally, if the accountant being asked to
perform professional services that are normally con-
sidered the duties of a fiduciary or within the scope of
an attorney’s employment, then courts have routinely
held that the fees of the accountant may not be paid
from the estate or trust, but must be paid personally
by the fiduciary or the attorney, depending upon the
circumstances. This rule is in addition to and indepen-
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dent of an inquiry concerning the reasonableness of an
accountant’s fees sought to be charged against an estate
or trust.

Whether the employment of an accountant is nec-
essary is determined on a case-by-case basis. In the
author’s experience, most attorneys representing fidu-
ciaries of significant estates or trusts bill on an hourly
basis for services rendered and they do not bill their
own time for preparation of the account, which is better
left to a fiduciary accountant. This is hardly surpris-
ing in view of the rules requiring the submission of
accounts in what is referred to in parlance as “in court
form.”® Most attorneys, and certainly lay fiduciaries,
would be well advised to delegate the preparation of
such accounts to professional accountants. As the pur-
pose of the general rule disallowing accountants’ fees
is to avoid the duplication of fees for the same services,
the rule is not violated because the attorneys are not
billing for preparation of the account.?

Thus, an appellate court in Manhattan determined
that trustees were entitled to the assistance of accoun-
tants to prepare their accounts which covered a 26-year
period “and involved exchanges of stock holdings,
stock splits, stock dividends, stock rights and stock
sales with the computation of allocations, receipts and
costs as between principal and income.”!? In another
case, however, the Second Department in 2014 disal-
lowed accountants’ fees and directed the accountants to
refund their fees in a decision affirming the determina-
tion by the Westchester County Surrogate that the ac-
counting services did not provide a benefit to an insol-
vent estate.!! The disallowed accountants’ fees involved
their due diligence in connection with their interest in
the decedent’s accounting practice.

In holding that executors were justified in employ-
ing certified public accountants to help them unravel
the extraordinary problems arising out of the de-
ceased’s ownership of the stock of numerous corpora-
tions engaged in real estate and restaurant operations,
a New York County Surrogate noted that “[i]t has been
the practice of this and other Surrogate’s Courts to
reimburse fiduciaries for the cost of such employment
under the special circumstances existing in this case.”!?
Moreover, the court held expressly that it had jurisdic-
tion to act upon the claim for accountants’ fees despite
the fact that the fees had not been paid. In a similar
case, the Nassau County Surrogate determined that the
assistance of accountants was necessary and proper to
prepare a trustees’ account covering a 20-year period
and involving new investments, stock splits, stock
dividends and complex allocations to principal and
income.!3

On the other hand, there are numerous decisions
imposing fines (also known as “surcharges”) against fi-
duciaries either for retaining accountants where no spe-
cial circumstances were shown, or for excess account-

ing fees even if hiring the accountant was proper in
the first place. For example, trustees were surcharged
the sum of $21,300 paid for accounting services for the
“routine preparation of fiduciary income tax returns
and allocation of income among the residual trusts.”!4
An important factor in this decision was that one of
the trustees was a former employee of the Internal
Revenue Service and represented himself as an estates
expert. In another decision, the New York County
Surrogate disallowed all but $7,500 of the claimed ac-
countant’s fees, and directed that the disallowed fees
“be borne by the successor executor and not by the
estate.”!> One reason for this result was the failure of
the successor executor to have kept detailed records
and accounts, which the accountant had to reconstruct.

In Matter of Weinberg, the Second Department af-
firmed the decision of the Kings County Surrogate that
“the fee the accountant charged the estate was clearly
excessive,” but reduced the surcharge against the ad-
ministrator personally by $1,000 upon a finding that
this was a reasonable charge for such services.!®

In Matter of Schoonheim, the First Department re-
versed a New York County Surrogate who failed to dis-
allow $93,000 in accounting fees charged for preparing
the estate tax and other fiduciary income tax returns,
which the court found were within the function of the
attorney for the executor.!”

In Matter of Tollner, a Nassau County case, Surro-
gate Radigan, after noting that “[t]he burden of show-
ing that the fees paid to an accountant for services
rendered to the fiduciary are just and reasonable rests
with the fiduciary [citation omitted],” disallowed all ac-
counting fees.!® Not only was there no showing that the
services of an outside accountant were necessary, the fi-
duciary failed even to reveal the exact nature of the ac-
counting services involved. Accordingly, the Surrogate
surcharged the fiduciary with the disallowed account-
ing fees, plus interest. A similar result was found in
Matter of Wolf, in which the Second Department upheld
the Surrogate’s direction that an executor pay all of an
accountant’s fees from his statutory commission.!?

D. How Does the Surrogate Decide How Much
the Accountant Can Charge, and Who Pays?

First, a Surrogate can direct that an accountant sub-
mit an application to the court, which usually consists
of an affidavit describing the accounting services for
which compensation is sought.?’ Even in the absence of
an application for fees, the court on its own motion has
a duty to make an independent inquiry and assessment
of the reasonableness of all professional fees, including
accountants’ fees.?! Once the inquiry has been initiated,
the criteria applied by courts to determine the reason-
ableness of an accounting fee are identical to those
applied by Surrogates to determine the reasonableness
of attorneys’ fees. These are sometimes referred to as
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the “Potts-Freeman” criteria, named after two leading
decisions in this area.?? An example of this is found

in Matter of Hyman, a case in New York County,® in
which Surrogate Glen noted:

The accountant seeks fees of $19,000
and costs of $63.96. These are reviewed
under the Freeman criteria and the
accountant has provided an affidavit
as to his services. The time spent is
somewhat excessive, given the work
required to complete the account. Ac-
cordingly, the court will reduce the fee
requested from the estate by $2,000.00,
but the request is otherwise approved.

The “Potts-Freeman” factors generally include:
1. The time spent;

2. The complexity of the questions involved;
3. The nature of the services provided;

4. The amount and complexity of litigation re-
quired;

5. The amounts involved and the benefit resulting
from the execution of such services;

6. The lawyer’s [accountant’s] experience and repu-
tation; and

7. The customary fee charged by the Bar [account-
ing profession] for similar services.?

Courts have broad discretion in awarding fees to
attorneys and other professionals, and may give “lip
service” to one or more of these criteria and then fix
a fee in an amount determined to be fair and reason-
able in a given case. If a fiduciary is confronted with
runaway accounting fees, a court may well find that
these fees exceed the customary fee charged by oth-
ers for similar services, and direct a refund of any
excess fees. As with multiple attorneys, the fees of
multiple accountants may not exceed in the aggregate
one “reasonable” fee: “[w]hen multiple profession-
als have rendered services to the estate, the aggregate
fee should not exceed the fee of one attorney and/or
professional.”®

Moreover, the fact that an estate or trust is sub-
stantial does not create a license to charge large fees:
“The size of the estate cannot increase the value of the
services . . . A sizable estate permits adequate compen-
sation but nothing beyond that.”? In an instructive de-
cision by Surrogate Radigan, the court was presented
with an application in which accounting fees of $29,650
were sought for the preparation of a complex trustee’s
account.? First, the court determined that the employ-
ment of accountants was necessary and proper in this
case because of the number of new investments, stock

splits, and other complex transactions. Because the
accounting services were not routinely performed by
the trustee, nor duplicated by the attorneys, the court
awarded fees. Nevertheless, the requested fees were
reduced from $29,650 to $10,000.28

Who pays when a court finds an accountant’s fee
excessive? It depends. First, it may depend upon the
provisions of an engagement agreement with the ac-
countant, if one exists.?” Absent a governing agreement
on fees, courts will usually look to the fiduciary, who is
ultimately responsible for demonstrating the propriety
of expenses paid from the estate or trust.

Some cases are easier than others. For example, a
Surrogate in Monroe County found that the fiduciary
in that case was personally obligated to pay the fair
and reasonable value of the work performed by the
accountant because the fiduciary had expressly agreed
with her attorney that he should employ an accountant
to “get the books in shape.”® In contrast, consider the
view of the Surrogate in Nassau County who ruled
that, “[w]hile the attorney for the estate is principally
and personally liable for the return of these funds to the
estate, to the extent that such funds or any portion
thereof are not recoverable by the estate, the executrix
is jointly and severally liable since the action of the
executrix in paying these excessive fees is a surcharge-
able event.”3!

E. Conclusion

It is the fiduciary who is usually called upon to
show that it was necessary to hire an accountant, and
absent special circumstances, to act as guarantor of the
accountant’s fees to the extent they are not found to be
a proper charge to the fund under his or her care.
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