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MEMORANDUMȱȱ

T�:ȱ SectionȱChiefsȱ andȱDeputyȱ SectionȱChiefsȱ ofȱ theȱ Environmentalȱ
CrimesȱSection,ȱEnvironmentalȱEnforcementȱSection,ȱandȱtheȱEnȬ
vironmentalȱDefenseȱSectionȱ

F���:ȱ JeffreyȱBossertȱClark,ȱAssistantȱAttorneyȱGeneralȱ

Re:ȱ CivilȱEnforcementȱDiscretionȱinȱCertainȱCleanȱWaterȱActȱMattersȱ
InvolvingȱPriorȱStateȱProceedingsȱ ȱ

Da�e:ȱ Julyȱ27,ȱ2020ȱ

AsȱPresidentȱTrumpȱremarkedȱnotȱlongȱago,ȱȃourȱairȱandȱwaterȱareȱtheȱ
cleanestȱtheyȂveȱeverȱbeenȱbyȱfar.Ȅ1ȱThisȱrealityȱisȱaȱtestamentȱtoȱtheȱeffecȬ
tivenessȱofȱbipartisanȱCongressesȱinȱtheȱCleanȱAirȱActȱandȱCleanȱWaterȱAct,ȱ
asȱwellȱasȱtoȱtheȱhardȱworkȱofȱthisȱDivisionȱinȱenforcingȱtheseȱlawsȱinȱconȬ
junctionȱwithȱourȱmanyȱstateȱandȱlocalȱpartners.ȱ

Bothȱstatutesȱareȱnoteworthyȱforȱtheirȱexpansiveȱscopeȱandȱtheȱamountȱ
ofȱdiscretionȱtheyȱgiveȱtoȱtheȱfederalȱgovernmentȱtoȱsetȱandȱenforceȱenviȬ
ronmentalȱpolicy.ȱThatȱauthority,ȱhowever,ȱisȱcabinedȱbyȱimportantȱlimitaȬ
tions,ȱ includingȱ restrictionsȱ designedȱ toȱ preventȱ overȬenforcementȱ andȱ
doubleȱrecovery.ȱThus,ȱforȱexample,ȱinȱpursuingȱcivilȱenforcementȱactions,ȱ
EPAȱcanȱproceedȱunderȱeitherȱCleanȱWaterȱActȱȗȱ309(dǼȱorȱȗȱ311(bǼ,ȱbutȱnotȱ
underȱboth.ȱSeeȱ33ȱU.S.C.ȱȗȗȱ1321(bǼ(6Ǽ(EǼȱ&ȱ(bǼ(11Ǽ.ȱSimilarly,ȱtheȱvenerableȱ
ȃPetiteȱPolicyȄȱprecludesȱsuccessiveȱcriminalȱprosecutionsȱexceptȱinȱaȱnarȬ
rowȱsetȱofȱcasesȱwhereȱtheȱappropriateȱAssistantȱAttorneyȱGeneralȱdeterȬ
minesȱthatȱdoingȱsoȱisȱnecessaryȱtoȱvindicateȱaȱsubstantialȱfederalȱinterest.ȱ
SeeȱJUSTICEȱMANUALȱȗȱ9Ȭ2.031.ȱMoreȱrecently,ȱthisȱAdministrationȱhasȱupȬ
datedȱtheȱJusticeȱManualȱtoȱrequireȱDepartmentȱattorneysȱtoȱactivelyȱcoorȬ
dinateȱwithȱstateȱandȱlocalȱauthoritiesȱasȱwellȱasȱotherȱcomponentsȱinȱtheȱ
DepartmentȱtoȱensureȱthatȱtheȱfederalȱgovernmentȱdoesȱnotȱȃpileȱonȄȱwhenȱ

 
1ȱArisȱFolley,ȱTHEȱHILL,ȱa�ailableȱa�ȱhttps:ȦȦthehill.comȦpolicyȦenergyȬenvironmentȦ449239Ȭ
trumpȬsaysȬairȬandȬwaterȬareȬtheȬcleanestȬtheyveȬeverȬbeenȬbeforeȱ(Juneȱ18,ȱ2019Ǽ.ȱ
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state,ȱlocal,ȱorȱotherȱfederalȱenforcementȱactionsȱareȱsufficient.ȱSeeȱJUSTICEȱ
MANUALȱȗȱ1Ȭ12.100.ȱȱ

AsȱAssistantȱAttorneyȱGeneralȱforȱthisȱDivision,ȱIȱhaveȱanȱobligationȱtoȱ
ensureȱthatȱweȱareȱrespectingȱtheseȱlimitationsȱandȱtoȱuseȱmyȱenforcementȱ
discretionȱinȱaȱmannerȱconsistentȱwithȱCongressȂsȱunderlyingȱpolicyȱdeciȬ
sions,ȱDepartmentȱguidance,ȱandȯultimatelyȯfundamentalȱconstitutionalȱ
principlesȱofȱfederalismȱandȱdueȱprocess.ȱ

Theȱneedȱforȱprudentȱcivilȱenforcementȱdiscretionȱisȱparticularlyȱacuteȱ
whenȱaȱcaseȱthatȱweȱareȱcontemplatingȱbringingȱinvolvesȱaȱpriorȱstateȱenȬ
forcementȱ action.ȱ Bothȱ theȱCleanȱAirȱActȱ andȱCleanȱWaterȱActȱwereȱdeȬ
signedȱtoȱsolveȱdysfunctionalitiesȱthatȱCongressȱperceivedȱtoȱpreventȱstatesȱ
fromȱadequatelyȱprotectingȱtheȱenvironment.2ȱAndȱbothȱstatutesȱgiveȱtheȱ
federalȱgovernmentȱaȱuniqueȱroleȱinȱprotectingȱtheȱenvironmentȱforȱtheȱenȬ
tireȱnation.ȱThus,ȱ forȱexample,ȱwhileȱCWAȱȗȱ404ȱallowsȱStatesȱtoȱassumeȱ

 
2ȱȃTheȱcharacteristicȱinsistenceȱinȱfederalȱenvironmentalȱlegislationȱuponȱgeographicallyȱ
uniformȱ standardsȱ andȱ controlsȱ stronglyȱ suggestsȱ thatȱ escapeȱ fromȱ theȱ Tragedyȱ ofȱ theȱ
CommonsȱbyȱreductionȱofȱtransactionsȱcostsȱhasȱbeenȱanȱimportantȱreasonȱforȱsuchȱlegisȬ
lation.ȄȱRichardȱB.ȱStewart,ȱP¢�amid�ȱofȱSac�ificeǵȱP�oblem�ȱofȱFede�ali�mȱinȱManda�ingȱS�a�eȱ
Im�lemen�a�ionȱofȱNa�ionalȱEn�i�onmen�alȱPolic¢,ȱ86ȱYALEȱL.J.ȱ1196,ȱ1212ȱ(1977Ǽȱ(oneȱaspectȱofȱ
thisȱTragedyȱisȱsaidȱtoȱbeȱthatȱȃǽgǾivenȱtheȱmobilityȱofȱindustryȱandȱcommerce,ȱanyȱindiȬ
vidualȱstateȱorȱcommunityȱmayȱrationallyȱdeclineȱunilaterallyȱtoȱadoptȱhighȱenvironmentalȱ
standardsȱthatȱentailȱsubstantialȱcostsȱforȱindustryȱandȱobstaclesȱtoȱeconomicȱdevelopmentȱ
forȱfearȱthatȱtheȱresultingȱenvironmentalȱgainsȱwillȱbeȱmoreȱthanȱoffsetȱbyȱmovementȱofȱ
capitalȱtoȱotherȱareasȱwithȱlowerȱstandards.ȄȱIdǯȱatȱ1211Ȭ12Ǽ.ȱRichardȱStewartȱisȱaȱrespectedȱ
scholarȱwhoȱonceȱhimselfȱheldȱtheȱofficeȱofȱAssistantȱAttorneyȱGeneralȱofȱtheȱEnvironmentȱ
andȱNaturalȱ Resourcesȱ Division.ȱHowever,ȱ hisȱ conceptualȱ argumentsȱ haveȱ beenȱ quesȬ
tioned,ȱincludingȱonȱempiricalȱgrounds.ȱSeeȱRichardȱL.ȱRevesz,ȱRehabili�a�ingȱIn�e���a�eȱComȬ
�e�i�ionǱȱRe�hinkingȱ�heȱȃRaceȬ�oȬ�heȬBo��omȄȱRa�ionaleȱfo�ȱFede�alȱEn�i�onmen�alȱReg�la�ion,ȱ67ȱ
N.Y.U.ȱL.ȱREV.ȱ1210,ȱ1211Ȯ12ȱ(1992Ǽȱ(ȃThisȱArticleȱchallengesȱtheȱacceptedȱwisdomȱonȱtheȱ
raceȱtoȱtheȱbottom.ȱItȱarguesȱthat,ȱcontraryȱtoȱprevailingȱassumptions,ȱcompetitionȱamongȱ
statesȱforȱindustryȱshouldȱnotȱbeȱexpectedȱtoȱleadȱtoȱaȱraceȱthatȱdecreasesȱsocialȱwelfare;ȱ
indeed,ȱasȱinȱotherȱareas,ȱsuchȱcompetitionȱcanȱbeȱexpectedȱtoȱproduceȱanȱefficientȱallocaȬ
tionȱofȱ industrialȱ activityȱ amongȱ theȱ states.ȱ Itȱ shows,ȱmoreover,ȱ thatȱ federalȱ regulationȱ
aimedȱatȱdealingȱwithȱtheȱassertedȱraceȱtoȱtheȱbottom,ȱfarȱfromȱcorrectingȱevilsȱofȱinterstateȱ
competition,ȱisȱlikelyȱtoȱproduceȱresultsȱthatȱareȱundesirable.ȄǼ.ȱ
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responsibilityȱforȱregulatingȱtheȱdischargeȱofȱdredgeȱorȱfillȱmaterialȱintoȱfedȬ
eralȱnavigableȱwaters,ȱCongressȱmadeȱsureȱtoȱaddȱthatȱnothingȱinȱthatȱsecȬ
tionȱshouldȱbeȱȃconstruedȱasȱaffectingȱorȱimpairingȱtheȱauthorityȱofȱtheȱSecȬ
retaryȱǽofȱtheȱArmyǾȱtoȱmaintainȱnavigation,ȄȱaȱquintessentiallyȱfederalȱinȬ
terest.ȱ33ȱU.S.C.ȱȗȱ1344(tǼ.ȱSimilarly,ȱCongressȱgaveȱtheȱU.S.ȱ theȱ leadȱroleȱ
nationallyȱforȱenforcingȱwaterȱqualityȱviolations,ȱincludingȱbyȱgrantingȱtheȱ
U.S.ȱspecialȱoversightȱoverȱcitizenȱsuits,ȱ�eeȱCWAȱȗȱ505(cǼȬ(dǼ,ȱ33ȱU.S.C.ȱȗȱ
1365(cǼȬ(dǼ,ȱandȱbyȱgrantingȱtheȱU.S.ȱemergencyȱauthorityȱtoȱsueȱȃanyȱperȬ
sonȄȱinȱorderȱtoȱpreventȱimminentȱandȱsubstantialȱendangermentsȱtoȱhealthȱ
orȱwelfare,ȱ�eeȱCWAȱȗȱ504(aǼ,ȱ33ȱU.S.C.ȱȗȱ1364(aǼ.ȱ

Atȱtheȱsameȱtime,ȱCongressȱwasȱcarefulȱtoȱpreserveȱtheȱStatesȂȱroleȱasȱtheȱ
primaryȱregulatorȱofȱtheirȱownȱairȱandȱwater.ȱConsider,ȱforȱexample,ȱthisȱ
instructionȱfromȱtheȱCleanȱWaterȱAct:ȱ

ItȱisȱtheȱpolicyȱofȱtheȱCongressȱtoȱrecognize,ȱpreserve,ȱandȱproȬ
tectȱ theȱ��ima�¢ȱ�e��on�ibili�ie�ȱandȱ�igh��ȱofȱS�a�e�ȱ toȱprevent,ȱ
reduce,ȱandȱeliminateȱpollution,ȱtoȱplanȱtheȱdevelopmentȱandȱ
useȱ(includingȱrestoration,ȱpreservation,ȱandȱenhancementǼȱofȱ
landȱandȱwaterȱresources,ȱandȱtoȱconsultȱwithȱtheȱAdminisȬ
tratorȱinȱtheȱexerciseȱofȱhisȱauthorityȱunderȱthisȱchapter.ȱ

33ȱU.S.C.ȱȗȱ1251(bǼȱ (emphasisȱaddedǼ.ȱSeeȱal�oȱCleanȱAirȱAct,ȱ42ȱU.S.C.ȱȗȱ
7407(aǼȱ(similarǼ.ȱ

Thisȱisȱnotȱmerelyȱefficientȱenvironmentalȱpolicy.ȱItȱisȱconstitutionallyȱ
requiredȱor,ȱatȱtheȱveryȱleast,ȱconstitutionallyȱprudentȱasȱanȱexemplarȱofȱtheȱ
principleȱ ofȱ governmentalȱ subsidiarity:ȱ thatȱ governmentȱwhichȱ tendsȱ toȱ
governȱbestȱisȱtheȱlevelȱofȱgovernmentȱclosestȱtoȱtheȱpeople.ȱAsȱJusticeȱScaliaȱ
notedȱ inȱ hisȱ landmarkȱ majorityȱ opinionȱ inȱ P�in�£ȱ �ǯȱ Uni�edȱ S�a�e�,ȱ
ȃǽaǾlthoughȱtheȱStatesȱsurrenderedȱmanyȱofȱtheirȱpowersȱtoȱtheȱnewȱFederalȱ
Government,ȱtheyȱretainedȱȁaȱresiduaryȱandȱinviolableȱsovereignty.ȂȄȱ521ȱ
U.S.ȱ898,ȱ918Ȯ19ȱ(1997Ǽȱ(quotingȱTheȱFede�ali��ȱNo.ȱ39,ȱatȱ245ȱ(C.ȱRossiterȱed.ȱ
1961Ǽȱ(J.ȱMadisonǼǼ.3ȱȱ

 
3ȱThisȱmemorandumȱdoesȱnotȱendeavorȱtoȱtraceȱtheȱexactȱlinesȱdemarcatingȱtheȱboundaryȱ
betweenȱ federalȱ andȱ stateȱ authority.ȱ AsȱAlexanderȱ Hamiltonȱ observed,ȱ theseȱ linesȱ areȱ
sometimesȱquiteȱhardȱtoȱperceive:ȱȃTheȱerectionȱofȱaȱnewȱgovernment,ȱwhateverȱcareȱorȱ
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ThisȱDivisionȱhasȱaȱlongȱhistoryȱofȱworkingȱcooperativelyȱwithȱStatesȱtoȱ
ensureȱthatȱtheȱenvironmentȱisȱprotectedȱinȱaȱwayȱthatȱrespectsȱtheseȱprinȬ
ciplesȱofȱfederalismȱandȱstateȱsovereignty.ȱManyȱtimes,ȱthisȱoccursȱthroughȱ
jointȱfederalȦstateȱproceedings.ȱItȱalsoȱoccursȱwhenȱaȱStateȱasksȱEPAȱtoȱbringȱ
anȱenforcementȱaction.ȱThereȱareȱalsoȱmanyȱinstancesȱwhereȱStatesȱproceedȱ
underȱtheirȱownȱlegalȱauthorityȱwithoutȱinvolvementȱfromȱENRDȱorȱitsȱcliȬ
entȱagencies.ȱȱ

TheȱpurposeȱofȱthisȱMemorandumȱisȱtoȱsetȱ forthȱtheȱDivisionȂsȱpolicyȱ
forȱapproachingȱenforcementȱinȱcivilȱCleanȱWaterȱActȱcasesȱwhenȱaȱStateȱ
hasȱpreviouslyȱ institutedȱ aȱ civilȱ penaltyȱproceedingȱunderȱ anȱ analogousȱ
stateȱlawȱarisingȱfromȱtheȱsameȱoperativeȱfacts.ȱȱ

Inȱsomeȱcases,ȱCongressȱhasȱtakenȱtheȱdiscretionaryȱelementȱoutȱofȱourȱ
hands.ȱForȱinstance,ȱCongressȱhasȱexpresslyȱprecludedȱfederalȱcivilȱpenaltyȱ
actionsȱwhenȱaȱStateȱhasȱ(1Ǽȱcommencedȱandȱisȱdiligentlyȱprosecutingȱorȱ(2Ǽȱ
hasȱsuccessfullyȱpursuedȱaȱstateȱproceedingȱpursuantȱtoȱaȱstateȱlawȱregimeȱ
ȃcomparableȄȱ toȱ theȱ federalȱ administrativeȱ penaltyȱ regimeȱ codifiedȱ inȱ

 

wisdomȱmayȱdistinguishȱtheȱwork,ȱcannotȱfailȱtoȱoriginateȱquestionsȱofȱintricacyȱandȱniȬ
cety;ȱandȱtheseȱmayȱinȱaȱparticularȱmannerȱbeȱexpectedȱtoȱflowȱfromȱtheȱestablishmentȱofȱ
aȱconstitutionȱfoundedȱuponȱtheȱtotalȱorȱpartialȱincorporationȱofȱaȱnumberȱofȱdistinctȱsovȬ
ereignties.ȄȱTheȱFede�ali��ȱNo.ȱ82,ȱatȱ490ȱ(C.ȱRossiterȱed.ȱ1961Ǽȱ(A.ȱHamiltonǼ.ȱTheȱdifficultyȱ
ofȱtheseȱȃquestionsȱofȱintricacyȱandȱnicetyȄȱunderscoresȱtheȱneedȱforȱtheȱfederalȱgovernȬ
mentȱtoȱtreadȱcarefullyȱinȱassertingȱitsȱauthorityȱoverȱmattersȱtraditionallyȱgovernedȱbyȱtheȱ
Statesȱalone.ȱ
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CleanȱWaterȱActȱ(ȃCWAȄǼȱȗȱ309(gǼ(6Ǽ.4ȱBothȱtheȱtextȱofȱthatȱstatuteȱandȱtheȱ
casesȱinterpretingȱit,ȱhowever,ȱmakeȱclearȱthatȱthisȱpreclusionȱappliesȱonl¢ȱ
 henȱtheȱStateȱusedȱadministrativeȱproceedingsȱsimilarȱtoȱsubsectionȱ(gǼȱofȱ
thatȱprovision.ȱSeeǰȱeǯgǯ,ȱCalifo�niaȱS�o��fi�hingȱP�o�ǯȱAllǯȱ�ǯȱChicoȱSc�a�ȱMe�alǰȱ
Incǯ,ȱ728ȱF.3dȱ868,ȱ877ȱ(9thȱCir.ȱ2013Ǽ.ȱȱ

Strangely,ȱhowever,ȱnothingȱinȱtheȱCWAȱaffordsȱsimilarȱpreclusiveȱefȬ
fectȱtoȱstateȱcivilȱj�dicialȱenforcementȱactions,ȱevenȱthoughȱsuchȱcivilȱjudicialȱ
enforcementȱactionsȱwillȱinherentlyȱincludeȱmoreȱrobustȱprocessesȱtoȱproȬ
tectȱtheȱrightsȱofȱdefendantsȱthanȱtheȱȗȱ309(gǼȬreferencedȱstateȱadministraȬ
tiveȱproceedings.ȱLikewise,ȱtheȱCWAȱdoesȱnotȱexplicitlyȱpreventȱtheȱfederalȱ

 
4ȱCWAȱȗȱ309(gǼȱprovides,ȱinȱrelevantȱpart,ȱasȱfollows:ȱ

ȃǻŜǼȱEffec�ȱ�fȱ��de�ȱ

ǻAǼ L����a����ȱ��ȱac�����ȱ��de�ȱ���e�ȱ�ec�����ȱ

ActionȱtakenȱbyȱtheȱAdministratorȱorȱtheȱSecretary,ȱasȱtheȱcaseȱmayȱbe,ȱunderȱthisȱ
subsectionȱshallȱnotȱaffectȱorȱlimitȱtheȱAdministratorȂsȱorȱSecretaryȂsȱauthorityȱtoȱ
enforceȱanyȱprovisionȱofȱthisȱchapter;ȱexceptȱthatȱanyȱviolationȯȱ

(iǼȱwithȱrespectȱtoȱwhichȱtheȱAdministratorȱorȱtheȱSecretaryȱhasȱcommencedȱ
andȱisȱdiligentlyȱprosecutingȱanȱactionȱunderȱthisȱsubsection,ȱ

(iiǼȱwithȱrespectȱtoȱwhichȱaȱStateȱhasȱcommencedȱandȱisȱdiligentlyȱprosecutingȱ
anȱactionȱunderȱaȱStateȱlawȱcomparableȱtoȱthisȱsubsection,ȱorȱ

(iiiǼȱforȱwhichȱtheȱAdministrator,ȱtheȱSecretary,ȱorȱtheȱStateȱhasȱissuedȱaȱfinalȱ
orderȱnotȱsubjectȱtoȱfurtherȱjudicialȱreviewȱandȱtheȱviolatorȱhasȱpaidȱaȱpenaltyȱ
assessedȱunderȱthisȱsubsection,ȱorȱsuchȱcomparableȱStateȱlaw,ȱasȱtheȱcaseȱmayȱ
be,ȱ

shallȱnotȱbeȱtheȱsubjectȱofȱaȱcivilȱpenaltyȱactionȱunderȱsubsectionȱ(dǼȱofȱthisȱsectionȱorȱ
sectionȱ1321(bǼȱofȱthisȱtitleȱorȱsectionȱ1365ȱofȱthisȱtitle.Ȅȱ

33ȱU.S.C.ȱȗȱ1321(bǼȱconcernsȱoilȱandȱhazardousȱsubstanceȱpollutionȱpenalties.ȱ33ȱU.S.C.ȱȗȱ
1319(dǼȱconcernsȱcivilȱpenaltiesȱforȱviolationsȱofȱ33ȱU.S.C.ȱȗȗȱ1311,ȱ1312,ȱ1316,ȱ1317,ȱ1318,ȱ
1322(pǼ,ȱ 1328,ȱ orȱ 1345,ȱ orȱ anyȱpermitȱ conditionȱorȱ limitationȱ implementingȱanyȱofȱ suchȱ
sectionsȱinȱaȱpermitȱissuedȱunderȱsectionȱ1342.ȱAndȱ33ȱU.S.C.ȱȗȱ1365ȱisȱtheȱcitizenȱsuitȱproȬ
vision.ȱ
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governmentȱfromȱpursuingȱaȱsubsequentȱadministrativeȱactionȱevenȱwhenȱ
civilȱjudicialȱenforcementȱwouldȱbeȱprecludedȱbyȱCWAȱȗȱ309(gǼ.ȱTakingȱaȱ
stepȱback,ȱitȱisȱhardȱtoȱsayȱwhetherȱitȱisȱmoreȱoddȱȱ

(1Ǽȱthatȱstateȱadministrativeȱproceedingsȱ(broughtȱandȱresolvedȱ
byȱnonȬjudicialȱstateȱactorsǼȱcanȱhaveȱpreclusiveȱeffectȱbutȱnotȱstateȱ
civilȱproceedingsȱbroughtȱbeforeȱandȱtestedȱbyȱstateȱjudgesȱ(whoȱareȱ
typicallyȱsubjectȱtoȱgubernatorialȱselection,ȱpopularȱelection,ȱorȱaȱhyȬ
bridȱsystemȱofȱgubernatorialȱselectionȱandȱretentionȱelectionsǼȱo�ȱȱ

(2ǼȱthatȱstateȱadministrativeȱproceedingsȱproducedȱbyȱnonȬjudiȬ
cialȱ stateȱactorsȱcanȱprecludeȱ federalȱ civilȱproceedingsȱ thatȱwouldȱ
comeȱbeforeȱandȱbeȱtestedȱbyȱArticleȱIIIȱfederalȱjudges,ȱbutȱnotȱfedȬ
eralȱadministrativeȱproceedingsȱbroughtȱbyȱexecutiveȱactorsȱinsideȱ
theȱEPAȱtoȱbeȱheardȱbeforeȱmereȱadministrativeȱlawȱjudges.ȱȱ

Bothȱareȱpassingȱstrangeȱfeaturesȱofȱtheȱstatute.ȱIndeed,ȱeachȱofȱtheseȱdiȬ
mensionsȱofȱtheȱstatuteȱseemsȱupsideȱdown.ȱTheȱtext,ȱstructure,ȱorȱlegislaȬ
tiveȱhistory5ȱofȱtheȱCWAȱprovideȱscantȱjustificationȱforȱtheseȱasymmetries,ȱ
whichȱ couldȱ increaseȱ theȱ likelihoodȱ thatȱ federalȱ resourcesȱ investedȱ intoȱ
suchȱcasesȱwillȱnotȱachieveȱdesiredȱresults.ȱȱ

Accordingly,ȱIȱhaveȱcomeȱtoȱtheȱconclusionȱthatȯasȱaȱmatterȱofȱenforceȬ
mentȱ discretionȯcivilȱ enforcementȱ actionsȱ seekingȱ penaltiesȱ underȱ theȱ

 
5ȱAsȱIȱhopeȱtoȱexplainȱsoonȱinȱmoreȱdetailȱinȱaȱseparateȱDirective,ȱlegislativeȱhistoryȱshouldȱ
notȱbeȱusedȱtoȱexpandȱorȱtoȱjustifyȱstretchedȱinterpretationsȱofȱtheȱlawȱasȱwrittenȱbyȱConȬ
gressȱandȱsignedȱbyȱtheȱPresident.ȱConcernsȱaboutȱfairȱnotice,ȱdueȱprocess,ȱandȱrunningȱ
afoulȱofȱtheȱconstitutionalȱstructureȱare,ȱhowever,ȱlessȱacuteȱwhenȱ(asȱhereǼȱtheȱlegislativeȱ
historyȱisȱnotȱbeingȱusedȱtoȱimposeȱadditionalȱburdensȱonȱtheȱpublicȱbutȱinsteadȱtoȱpreȬ
serveȱlibertyȱandȱtheȱconstitutionalȱstructure.ȱAsȱthoseȱinȱtheȱExecutiveȱBranchȱdo,ȱmemȬ
bersȱofȱCongressȱtakeȱanȱoathȱofȱofficeȱandȱtheȱrespectȱtheyȱaccordȱtoȱtheȱlimitsȱofȱtheirȱ
powersȱshouldȱbeȱrespected.ȱ
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CWAȱwillȱhenceforwardȱbeȱstronglyȱdisfavoredȱifȱaȱStateȱhasȱalreadyȱinitiȬ
atedȱorȱconcludedȱitsȱownȱcivilȱorȱadministrativeȱproceedingȱforȱpenaltiesȱ
underȱanȱanalogousȱstateȱlawȱarisingȱfromȱtheȱsameȱoperativeȱfacts.6ȱȱ

Amongȱotherȱvirtues,ȱthisȱapproachȱechoesȱtheȱȃPetiteȱPolicyȄȱapplicaȬ
bleȱtoȱcriminalȱproceedings,ȱensuresȱaȱhealthyȱrespectȱforȱfederalism,ȱandȱitȱ
defersȱtoȱCongressȂsȱmanifestȱpolicyȱjudgementȱagainstȱdoubleȬrecovery.ȱItȱ
isȱ alsoȱ underscoredȱ byȱ recentȱ additionsȱ toȱ theȱ Justiceȱ Manualȱ warningȱ
againstȱȃpilingȬon.ȄȱSeeȱJUSTICEȱMANUALȱ1Ȭ12.100.ȱAsȱthenȬDeputyȱAttorneyȱ
GeneralȱRosensteinȱexplainedȱinȱdescribingȱthisȱadditionȱtoȱtheȱManual,ȱ

ȃPilingȱonȄȱcanȱdepriveȱaȱcompanyȱofȱtheȱbenefitsȱofȱcertaintyȱ
andȱfinalityȱordinarilyȱavailableȱthroughȱaȱfullȱandȱfinalȱsetȬ
tlement.ȱWeȱneedȱtoȱconsiderȱtheȱimpactȱonȱinnocentȱemployȬ
ees,ȱcustomers,ȱandȱinvestorsȱwhoȱseekȱtoȱresolveȱproblemsȱ
andȱmoveȱon.ȱWeȱneedȱtoȱthinkȱaboutȱwhetherȱdevotingȱreȬ
sourcesȱ toȱ additionalȱenforcementȱ againstȱ anȱoldȱ schemeȱ isȱ
moreȱvaluableȱthanȱfightingȱaȱnewȱone.ȱ

RodȱRosenstein,ȱRema�k�ȱ�oȱ�heȱNe ȱYo�kȱCi�¢ȱBa�ȱWhi�eȱColla�ȱC�imeȱIn��i���eȱ
(Mayȱ 9,ȱ 2018Ǽ,ȱ https:ȦȦwww.justice.govȦopaȦspeechȦdeputyȬattorneyȬgenȬ
eralȬrodȬrosensteinȬdeliversȬremarksȬnewȬyorkȬcityȬbarȬwhiteȬcollar.ȱ Seeȱ
al�oȱAttorneyȱGeneralȱWilliamȱBarrȂsȱRema�k�ȱa�ȱ�heȱSec��i�ie�ȱandȱE¡changeȱ
Commi��ion,ȱ https:ȦȦwww.justice.govȦopaȦspeechȦusȬattorneyȬgeneralȬwilȬ
liamȬpȬbarrȬdeliversȬremarksȬusȬsecuritiesȬandȬexchangeȬcommissionȱ
(Oct.ȱ3,ȱ2019Ǽȱ(ȃTheȱDOJȱisȱmindfulȱofȱtheseȱissues.ȱThatȂsȱwhy,ȱinȱMayȱ2018,ȱ
theȱDepartmentȱissuedȱtheȱȁPolicyȱonȱCoordinationȱofȱCorporateȱResolutionȱ
Penalties,Ȃȱ knownȱ colloquiallyȱ asȱ ȁtheȱpolicyȱ againstȱ pilingȬon.Ȃȱ Itȱ canȱbeȱ
foundȱbothȱonlineȱandȱinȱourȱJ���iceȱMan�al.ȱThisȱpolicyȱemphasizesȱthat,ȱtoȱ
achieveȱanȱequitableȱoutcome,ȱtheȱDOJȱȁshouldȱconsiderȱtheȱtotalityȱofȱfines,ȱ
penalties,ȱandȦorȱforfeitureȱimposedȱbyȱallȱDepartmentȱcomponentsȱasȱwellȱ
asȱotherȱlawȱenforcementȱagenciesȱandȱregulators.ȂȄǼ.ȱȱ

 
6ȱThisȱpolicyȱdoesȱnotȱapplyȱtoȱcasesȱwhereȱtheȱproposedȱcivilȱpenaltyȱactionȱwouldȱseekȱ
reliefȱbasedȱonȱnewȱconductȱpostȬdatingȱtheȱstateȱproceeding.ȱ
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ȱ Inȱlightȱofȱallȱthis,ȱaȱprudentȱresponseȱtoȱtheȱlogicȱofȱtheȱprinciplesȱillusȬ
tratedȱ inȱ CWAȱ ȗȱ 309(gǼ,ȱ construedȱ againstȱ theȱ backdropȱ ofȱ theȱ Policyȱ
AgainstȱPilingȬon,ȱwillȱleadȱmeȱtoȱconsiderȱrequestsȱtoȱbringȱaȱsubsequentȱ
federalȱcivilȱactionȱinȱtheȱcleanȱwaterȱareaȱonȱaȱcaseȬbyȬcaseȱbasisȱusingȱtheȱ
followingȱtouchstones:ȱ

(aǼ Goingȱforward,ȱif,ȱpriorȱtoȱanyȱfederalȱcivilȱpenaltyȱaction,ȱaȱ
Stateȱhasȱalreadyȱ initiatedȱorȱconcludedȱaȱcivilȱenforcementȱ
actionȱforȱpenaltiesȱunderȱanȱanalogousȱstateȱlawȱforȱtheȱsameȱ
conduct,ȱnoȱfederalȱcivilȱjudicialȱenforcementȱmatterȱmayȱbeȱ
pursuedȱwithoutȱmyȱpriorȱwrittenȱapproval;ȱ

(bǼ PreȬapprovalȱrequestsȱshouldȱbeȱmadeȱinȱtheȱformȱofȱaȱpriviȬ
legedȱ memorandumȱ submittedȱ toȱ theȱ ENRDȱ frontȱ officeȱ
throughȱtheȱnormalȱchainȱofȱcommandȱ(i.e,ȱthroughȱtheȱapȬ
propriateȱAssistantȱChief,ȱChief,ȱandȱDeputyȱAssistantȱAttorȬ
neyȱGeneralǼ;ȱ

(cǼ Approvalȱwillȱbeȱgrantedȱonlyȱif:ȱ

(1Ǽ Standingȱonȱtheȱpriorȱstateȱenforcementȱactionȱwouldȱ
amountȱtoȱanȱunfairȱwindfallȱtoȱtheȱwouldȬbeȱdefendȬ
ant;ȱ

(2Ǽ TheȱStateȱisȱnotȱdiligentlyȱprosecutingȱanȱinitiatedȱcivilȱ
enforcementȱaction;ȱ

(3Ǽ TheȱStateȱhasȱrequestedȱinȱwriting,ȱcitingȱreasonsȱforȱ
doingȱso,ȱthatȱtheȱfederalȱgovernmentȱpursueȱaȱsepaȬ
rateȱenforcementȱactionȱandȱthatȱrequest,ȱinȱlightȱofȱallȱ
circumstances,ȱ wouldȱ notȱ amountȱ toȱ unfairȱ ȃpilingȬ
onȄ;ȱ

(4Ǽ TheȱStateȱhasȱbeenȱunableȱtoȱcollectȱitsȱpenaltyȱandȱasksȱ
inȱwritingȱforȱfederalȱassistance;ȱ

(5Ǽ Aȱfederalȱactionȱ isȱnecessaryȱ toȱprotectȱanȱ importantȱ
federalȱinterestȱnotȱadequatelyȱaddressedȱalreadyȱorȱtoȱ
beȱaddressedȱbyȱtheȱstateȱaction;ȱ
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(6Ǽ TheȱfederalȱactionȱwouldȱseekȱonlyȱappropriateȱinjuncȬ
tiveȱreliefȱtoȱfillȱaȱdiscernibleȱgapȱinȱtheȱpriorȱstateȱreȬ
lief;ȱorȱ

(7Ǽ Thereȱ areȱ otherȱ exceptionalȱ circumstancesȱ justifyingȱ
federalȱinvolvement;ȱandȱ

(dǼ Requestsȱ toȱpursueȱaȱ subsequentȱenforcementȱactionȱwhereȱ
theȱStateȱ soughtȱaȱpenaltyȱandȱ theȱ relevantȱ tribunalȱdeniedȱ
thatȱrequestȱwillȱordinarilyȱbeȱdisfavored,ȱthoughȱexceptionsȱ
mayȱbeȱgrantedȱwithȱmyȱexpressȱauthorization.ȱ

Multipleȱfactorsȱmayȱbearȱonȱtheȱdecisionȱinȱeachȱcaseȱandȱtheȱfactorsȱareȱ
notȱintendedȱtoȱbeȱappliedȱmechanicallyȱbutȱtoȱinformȱmyȱexerciseȱofȱdisȬ
cretion.ȱ

Requestsȱforȱapprovalȱshouldȱincludeȱaȱdiscussionȱofȱtheȱunderlyingȱstateȱ
law.ȱGenerally,ȱ federalȱ involvementȱ isȱ lessȱlikelyȱtoȱbeȱcalledȱforȱ inȱcasesȱ
whereȱtheȱstateȱlawȱisȱfederallyȱapprovedȱorȱotherwiseȱimposesȱrestrictionsȱ
thatȱareȱsimilarȱtoȱ(orȱmoreȱstringentȱthanǼȱfederalȱlaw.ȱSo,ȱforȱexample,ȱifȱaȱ
Stateȱ hasȱ assumedȱ aȱ federalȱ permittingȱprogramȱunderȱCWAȱȗȱ 402,ȱ thisȱ
tendsȱtoȱincreaseȱtheȱchancesȱthatȱtheȱfederalȱinterestsȱwillȱhaveȱbeenȱadeȬ
quatelyȱvindicated.ȱȱ

ȱ Nevertheless,ȱnothingȱinȱ thisȱguidanceȱ shouldȱbeȱunderstoodȱasȱnarȬ
rowingȱfederalȱenforcementȱoptions.ȱRather,ȱtheȱpurposeȱofȱtheseȱchecksȱisȱ
toȱensureȱthatȱfederalȱinvolvementȱisȱlimitedȱtoȱinstancesȱwhereȱitȱisȱactuallyȱ
necessaryȱandȱproportional.ȱ

Finally,ȱ thisȱ policyȱ doesȱ notȱ applyȱ toȱ criminalȱ matters,ȱ asȱ CWAȱ ȗȱ
309(gǼȂsȱpreclusionȱprovisionsȱareȱwhollyȱsilentȱonȱpriorȱcriminalȱactionsȱ(asȱ
opposedȱtoȱthatȱprovisionȂsȱreferencesȱtoȱbothȱcivilȱandȱadministrativeȱenȬ
forcementǼ,ȱleadingȱoneȱtoȱtheȱconclusionȱthatȱCongressȱintendedȱcleanȱwaȬ
terȱcriminalȱmattersȱtoȱbeȱsubjectȱtoȱtheȱordinaryȱbackgroundȱprincipleȱofȱ
theȱdualȱsovereigntyȱdoctrine.ȱSeeǰȱ eǯgǯ,ȱGambleȱ�ǯȱUni�edȱS�a�e�,ȱ139ȱS.ȱCt.ȱ
1960,ȱ1964ȱ(2019Ǽȱ(ȃWeȱhaveȱlongȱheldȱthatȱaȱcrimeȱunderȱoneȱsovereignȇsȱ
lawsȱisȱnotȱȁtheȱsameȱoffenceȂȱasȱaȱcrimeȱunderȱtheȱlawsȱofȱanotherȱsoverȬ
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eign.ȱUnderȱthisȱ ȁdualȬsovereigntyȂȱdoctrine,ȱaȱStateȱmayȱprosecuteȱaȱdeȬ
fendantȱunderȱstateȱlawȱevenȱifȱtheȱFederalȱGovernmentȱhasȱprosecutedȱhimȱ
forȱtheȱsameȱconductȱunderȱaȱfederalȱstatute.ȄǼ.ȱOfȱcourse,ȱdivisionȱattorȬ
neysȱinȱtheȱEnvironmentalȱCrimesȱSectionȱremainȱboundȱbyȱtheȱȃPetiteȱPolȬ
icyȄȱandȱDepartmentȬwideȱpolicyȱagainstȱȃpilingȬon.ȄȱSeeȱJUSTICEȱMANUALȱ
ȗȗȱ9Ȭ2.031ȱ&ȱ1Ȭ12.100.ȱȱMyȱpointȱinȱthisȱparagraphȱisȱthatȱCWAȱȗȱ309(gǼȱaddsȱ
nothingȱtoȱtheȱPetiteȱPolicyȱorȱtoȱtheȱpolicyȱagainstȱpilingȬon.ȱȱ

Șȱ Șȱ Șȱ

Thisȱ memorandumȱ wasȱ developedȱ inȱ consultationȱ withȱ Chiefsȱ andȱ
DeputyȱChiefsȱ ofȱ theȱEnvironmentalȱCrimesȱ Section,ȱ Environmentalȱ EnȬ
forcementȱSection,ȱandȱtheȱEnvironmentalȱDefenseȱSection.ȱThisȱmemoranȬ
dumȱrelatesȱonlyȱtoȱinternalȱproceduresȱandȱmanagementȱofȱENRD.ȱItȱdoesȱ
notȱcreateȱanyȱrightȱorȱbenefit,ȱsubstantiveȱorȱprocedural,ȱenforceableȱatȱlawȱ
byȱanyȱpartyȱagainstȱtheȱUnitedȱStates,ȱitsȱagencies,ȱofficers,ȱorȱanyȱotherȱ
person.ȱȱ

AppropriateȱDivisionȱpersonnelȱshallȱmakeȱaȱnonȬprivilegedȱversionȱofȱ
thisȱMemorandumȱpubliclyȱavailableȱonȱtheȱDivisionȂsȱwebsite.ȱ


