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Negotiating Debt Financings



Debt Financings 101: Introduction

Today, we will be referencing a mock term sheet, which we have anonymized from an actual 
Commitment Letter, to discuss concepts and terminology common in debt financings. 

Private Equity professionals will encounter debt finance transactions in a variety of contexts, but 
the primary situations will be the following:

Portfolio company or acquisition vehicle formed by sponsor incurs loans and 
commitments in connection with the acquisition of a target.

Portfolio company uses the proceeds of new loans and commitments to 
refinance an existing facility or amends and extends such existing facility

Drivers include: decrease in pricing; increase size; increased flexibility; 
dividend recapitalization or distressed refinancing; pending maturity.

Refinancing 
of Existing 

Facility

Acquisition 
Financing
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Debt Financings 101: The Challenge

At the outset, it is important to highlight a challenge that colors all aspects of negotiations:

Financing documents contain restrictions and requirements that bear upon 
the borrower’s operations, both in and outside the ordinary course of 
business, for the term of the credit facility.

It is therefore crucial when negotiating such documents to anticipate and 
accommodate normal business operations, projected growth and future 
events, transactions and circumstances.

Borrowers: want to operate their businesses in a manner they sees fit; want 
flexibility to expand (both organically and strategically), engage in different 
operations and take advantage of evolving business opportunities.

Lenders: want to minimize their risk by limiting the borrower’s operational 
flexibility; want borrowers to stay the course and predictably generate cash 
flows to service their debt.

The 
Challenge

Living 
Document
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Debt Financings 101: Typical LBO Structure (Pre-Closing)

Acquisition Vehicle LLC
“Holdings”

Equity Sponsor, L.P. 
“Sponsor”

Holding Company LLC
“Parent”

Co-Investors / 
Management

100%

>50%

Boot Camp Target LLC
“Target”

U.S. Subsidiaries Foreign Subsidiaries

Selling Sponsor LP 
“Selling Sponsor”

Current Target Structure 

Current Buyer Structure 
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Debt Financings 101: Financing the LBO

($ in millions) 09/30/2020 % of Capitalization
Multiple of 

LTM EBITDA*

Revolving Credit 
Facility

$0.0 -- --

First Lien Term Loan $144.0 40.0% 3.6x

Second Lien Term 
Loan

$72.0 20.0% 1.8x

Total Debt $216.0 60.0% 5.4x

Management 
Rollover Equity

$18.0 5.0% --

Cash Equity $126.0 35.0% --

Total Equity $144.0 40.0% --

Total Capitalization $360.0 100.0% 5.4x

*For purposes of this presentation, we will assume the Target’s LTM EBITDA is $40 million.
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Debt Financings 101: Financing the LBO (cont’d)

Sources Uses

Revolving Credit 
Facility

$0.0
Purchase Price for 

Target’s Equity
$150.0

First Lien Term Loan $144.0
Refinance Existing 

Debt
$200.0

Second Lien Term 
Loan

$72.0 Transaction Expenses $10.0

Management 
Rollover Equity

$18.0

Cash Equity $126.0

Total Sources $360.0 Total Uses $360.0
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Debt Financings 101: Typical LBO Structure (Post-
Closing)

Boot Camp Target LLC
“Target” and “Borrower”

U.S. Subsidiary 
(Guarantor)

Foreign Subsidiary
(non-Guarantor)*

 Not a loan party—i.e., no pledge of the stock of Holdings

 Holdings purchases all of the stock of 
Target
 Holdings then pledges 100% of Target’s 

stock as Collateral

 Borrower pledges 100% of the stock of each U.S. Subsidiary
 Borrower pledges 65%/100% of the stock of each 1st tier 

Foreign Subsidiary

*As a result of the 2017 Tax Cuts and Jobs Act and regulations promulgated by the Treasury Department in 2018, a guaranty, 
grant of collateral or other credit support from a foreign subsidiary of a US borrower generally would not constitute a 
deemed dividend if the US borrower would be allowed to deduct an actual distribution of cash from its foreign subsidiary 
under the Code (as amended by the 2017 Act). As a result, we are seeing more lenders require guaranties and security from 
such foreign subsidiaries. 

Acquisition Vehicle LLC
“Holdings”

Equity Sponsor, L.P. 
“Sponsor”

Holding Company LLC
“Parent”

Co-Investors / 
Management

100%

The Sponsor will cause 
Holdings to use the 
proceeds of the Loans 
and the equity 
investment to fund the 
Acquisition and other 
transactions.

Credit Facilities
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Debt Financings 101: Syndicated vs. Club Deals

Syndicated
vs. 

Club Deals

 Syndicated deals are underwritten or arranged by traditional investment 
banks and then sold to various investors (i.e., the syndicate) 

 Underwriters / arrangers do not intend to hold much or any of the 
term loan debt but will hold often revolving facility

 Syndicate made up of CLOs, hedge funds, some pension funds and 
insurance companies, among others

 Club deals provided by smaller group of lenders (e.g., “friends & family”) 
who intend to directly buy and hold the investment

 Can be underwritten or best efforts
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Debt Financings 101: Term Loan Facilities

Term Loan Facilities – In 
General

 Typically funded entirely at closing and paid back in scheduled 
installments

 No ability to reborrow once payments are made

 Term Loan Facilities also typically require repayment through 
mandatory prepayment

 Asset Sales

 Casualty Insurance / Condemnation Proceeds

 Additional Debt Issuances that are not permitted

 “Excess Cash Flow”

 Equity Issuances (more common in lower middle market)

 Extraordinary Receipts (more common in the lower middle 
market)

 Some Term Loan Facilities are structured with a committed “delayed 
draw” feature to fund imminent acquisitions, purchases of specified 
assets or repayments of debt that will occur within a short period after 
the initial closing (e.g., a tender offer for bonds)
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Debt Financings 101: Term Loan Facilities (cont’d)

Term Loan A Facilities

 Also called “amortizing term loans” because they have a uniform or progressive amortization 
schedule

 Typically have the same maturity date as Revolving Credit Facility (3 to 5 years)

 No call protection

 Same types of financial covenants as Revolving Credit Facility

 Syndicated on a pro rata basis with Revolving Credit Facilities because primary syndication is to 
commercial banks

 Due to popularity and decreased expense of Term Loan B Facilities, Term Loan A Facilities are 
not as commonly used in larger cap transactions

Term Loan B Facilities

 Also called “institutional term loans” because they are typically syndicated to institutions other 
than commercial banks (e.g., CLOs, hedge funds, some pension funds and insurance 
companies)

 Pricing is often comparable to non-ABL Revolving Credit Facilities

 Nominal amortization, typically 1% per year with a “bullet” payment at maturity

 Maturity Date is typically one or two years beyond the maturity date of the Revolving Credit 
Facility

 Call protection is typically limited to a 101 “soft call” (i.e. repaid in connection with a 
refinancing) for six to twelve months after closing

 Same types of financial covenants as Revolving Credit Facility; in a “covenant-lite” deal, the 
Term Loan B Facility would have no financial maintenance covenant
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Debt Financings 101: Term Loan Facilities (cont’d)

Second Lien Term 
Loan Facilities

 Customarily not payment subordinated, but are secured by second-priority 
liens on the collateral securing the Revolving Credit Facility and the Term 
Loan B Facility; rights in collateral and in insolvency proceedings subject to 
often complex intercreditor arrangements

 Pricing is higher, thereby appealing to hedge funds, distressed debt 
investors and high-yield accounts looking for higher return; some banks 
and many institutional investors in the Term Loan B market will also 
participate

 No amortization

 Maturity date is six months to one year beyond the maturity date of the 
Term Loan B Facility

 Call protection is typically 102 / 101 “hard call” for voluntary prepayments 
and mandatory prepayments from debt issuances

 Borrower may also have to agree to NC-1 or 103 / 102 / 101 depending on 
market conditions and nature of credit

 Same types of financial covenants as Revolving Credit Facility but are 
relaxed by 10-25%; in a covenant–lite deal, the Second Lien Term Loan 
would have no financial maintenance covenant
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Debt Financings 101: Term Loan Facilities (cont’d)

Unitranche Facilities

 Unitranche loans combine first and second lien facilities into a single secured 
loan facility

 Higher leverage possible under a unitranche structure than would be 
available to the borrower under a first lien facility alone

 Documented as a single loan agreement, often with a single lender

 Often the Revolving Credit Facility is provided under the same 
agreement which may rank senior to the unitranche term loans

 Borrower often not aware of the intercreditor arrangements governing 
the respective components of a unitranche loan

 Pricing can be a blended rate or there can separate rates applicable to the 
senior and junior components of the loan

 Call protection varies – typically “hard call” prepayment premium or “make-
whole”; less typical is to have a “soft call” prepayment premium

 Same types of financial covenants as Revolving Credit Facility; Unitranche 
Facilities are not covenant-lite
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Debt Financings 101: Revolving Credit Facilities

Revolving Credit 
Facilities – In General 

 Allows issuers to draw down, repay and re-borrow within the terms of a 
defined commitment

 Cash flow revolver

 ABL revolver

 Commitment periods for revolving credit facilities typically are five years

 Size varies by deal and liquidity needs of borrower; ABL revolvers tend to 
be larger than cash flow revolvers

 The proceeds of revolving facilities are used generally for working capital 
needs and other general corporate purposes of the Borrower and its 
subsidiaries (including for capital expenditures, acquisitions, working 
capital and/or purchase price adjustments, the payment of transaction 
fees and expenses, investments, restricted payments and any other 
purpose not prohibited by the credit documentation. 

 Generally speaking, the proceeds of Revolving Loans are not applied 
towards the purchase price.

 Lenders that extend credit under cash flow revolving facilities lend against 
the expected future cash flows of the Borrower, while ABL Lenders 
lending primarily against the value of specific assets of the Borrower.
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Debt Financings 101: Revolving Credit Facilities (cont’d)

Revolving Credit 
Facilities – Asset Based 

(ABL) 

 Revolving Credit Facilities tied to a lending formula limited by the lesser of the 
commitment amount and a “borrowing base”

 Lower fees and interest rates

 More pre-closing diligence than non-ABL credits—collateral appraisals and 
field examinations

 More post-closing Agent monitoring than non-ABL credits

 Borrowing base certificate – monthly (and weekly) deliverables

 Appraisals and audits

 Cash dominion (springing or at all times)

 Landlord/bailee/shipper waivers

 Lender discretion in imposing reserves (“Permitted Discretion” is a 
key point of negotiation)

 Additional reporting based on “Excess Availability” triggers

 Springing Financial Covenants

 Incurrence covenants based on “Excess Availability” triggers – the “Payment 
Conditions” for debt incurrence, investments and restricted payments

 Should be no mandatory prepayments other than if the amount outstanding 
exceeds the borrowing base
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Debt Financings 101: Revolving Credit Facilities (cont’d)

Revolving Credit 
Facilities –

Subfacilities

 Within a Revolving Credit Facility, there may be various “subfacilities” all subject to 
the overall Revolving Credit Commitment

 Common subfacilities include:

 A swingline subfacility for overnight borrowing needs, typically around 10% of 
the overall Revolving Credit Commitment and provided by the administrative 
agent; subject to weekly or other periodic “settlement” through loans 
provided by all revolving lenders

 A letter of credit subfacility for issuances of letters of credit, typically, 
provided by the administrative agent or one of its affiliates and backed by 
participations of each revolving lender which can be called if the issuer does 
not repay draws on the letters or credit

 A foreign borrower or foreign currency subfacility where the primary 
borrower or one of its foreign subsidiaries may access a portion of the facility 
for direct local borrowings of, or foreign currency intercompany lending by the 
primary issuer to, foreign subsidiaries

 Some banks no longer provide swingline facilities but instead provide “same-
day” base rate borrowings, which is effectively the same thing

 Obtain management input on all of the above
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Debt Financings 101: Incremental / Accordion Facilities

Incremental / 
Accordion Facilities 

— In General

 Uncommitted ability to increase either the Revolving Credit Facility or one or more of the Term 
Loan Facilities or revolving credit facilities after the initial closing

 Documented within the same credit agreement and subject to the same collateral and / or can 
include “sidecar” facilities permitting the Borrower to obtain either pari passu secured, junior 
secured or unsecured debt – in term loan or “high yield” bond form – outside of the credit 
agreement

 Very useful for borrowers with likely but unspecified growth / acquisition needs

 Typically include (i) a leverage based component up to closing date leverage level, (ii) a fixed 
dollar amount (typically an amount equal to 100% / 75% of LTM EBITDA), not subject to an 
incurrence test, that allows the Borrower to exceed closing date leverage and (iii) an ability to 
“reload” based on voluntary prepayments

 The most aggressive sponsor deals include EBITDA “grower” component in fixed dollar 
amount and / or ability to reclassify between fixed dollar and ratio components

 Some documents allow simultaneous incurrence in reliance on ratio and fixed dollar 
components 

 Ability to lower leverage level and decrease fixed amount is always a flex item

 Almost always includes “Most Favored Nation (“MFN”) pricing provision (typically 50 bps) to 
allow closing date lenders to increase their pricing levels to match a more expensive 
incremental facility

 “Sunsets” (typically between 12-30 months) depend on market and interest in deal; 
always the first item flexed

 MFN should apply only to additional first lien (or second lien, as applicable) term loans
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Debt Financings 101: A Brief Overview of Commitment 
Letters

History

Pre-2005

 Strategic buyers, relying on cash on their balance sheets, did not require debt financing.  Accordingly, 
their purchase agreements did not include a “financing out”. 

 By contrast, financial sponsors, using leverage to fund their transactions, typically benefited from the 
inclusion of a “financing out” in their purchase agreements—which gave them the right to walk-away 
from closing, usually without consequence, in the event debt financing was not available. 

Post-2005

 As the LBO market boomed (pre-2008), and the competition among buyers increased, sellers began to 
heavily favor bidders who agreed to proceed without a “financing out” in the purchase agreement. 

 In addition, sellers included reverse termination fees that required the Buyer to pay a fee if it walked 
for no reason or failure to obtain financing. 

 Financial buyers—who still relied on debt financing—needed a way to remain competitive in such an 
environment without simply agreeing to backstop the entire purchase price.

Role in Transaction

 The commitment letter, which requires the Lenders to fund so long as a narrow list of conditions 
precedent are satisfied, gave financial buyers a means to agree to deals without a “financing out” and 
with a reverse termination fee. 

 One such condition precedent will always be the negotiation of a Credit Agreement on terms and 
conditions consistent with the Commitment Letter and Term Sheet. 

 Because Borrowers want to foreclose any ability of the Lenders claiming that they don’t have to fund 
because the Credit Agreement is not consistent with the Commitment Letter, Term Sheets are highly 
detailed, leaving little to negotiate after signing. 

 This also provides us a road-map to what will eventually be in the Credit Agreement.
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Anatomy of a Credit Agreement: Overview

Recitals Describe and contextualize the transaction

Definitions Define the terms used in the document; financial definitions particularly important

Terms of Commitments
and Loans

Types of facilities, amount, borrowing mechanics, interest rates, fees, voluntary and 
involuntary payment requirements

Conditions to Lending
What the Borrower must do to get the money at the initial closing as well as each 
subsequent advance of funds

Representations and 
Warranties

A series of statements by the Borrower with respect to its subsidiaries and its own 
financial and operational position; the statements reflect the basis for the Lenders’ 
original credit decision

Affirmative Covenants What the Borrower must do during the term of the loan

Negative Covenants What the Borrower must not do during the term of the loan

Events of Default
Events which block the ability to borrow and give rise to the ability to exercise creditor’s 
rights

Agent Terms
Defines scope of Agent’s rights and responsibilities, as the administrator of the credit 
facilities

Miscellaneous
Everything else – e.g. voting rights, amendments, assignments, participations, notices, 
choice of law, etc.
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Anatomy of a Credit Agreement: Voluntary Prepayments 
and Commitment Reductions

Voluntary 
Prepayments

 The Borrower is usually given the right to prepay the Loans at any 
time, usually without premium or penalty (except as described above)

Voluntary 
Reductions of 
Commitments

 The Borrower usually has the right, at any time, to reduce the amount 
of the Revolving Commitments (at all times the Revolving Commitment 
is equal to or exceed the aggregate outstanding Revolving Loans)

 Any reduction of the Commitments is permanent other than as 
provided in the Incremental Loans section
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Anatomy of a Credit Agreement: Mandatory Prepayments 
and Commitment Reductions

Mandatory 
Prepayments

 Excess Cash Flow – A “sweep” of excess operating cash flow following delivery of annual 
audited financials 

 Typically 50% of the “excess” cash generated is applied to reduce debt as not 
needed in the operations of the business, subject to step-downs as de-levering 
occurs

 The first Excess Cash Flow sweep typically commences at the end of the first full 
fiscal year after the Closing Date and is usually due within 5-10 days after delivery 
of the audited financials

 Asset Sales – the Net Cash Proceeds of an Asset Sale (gross cash proceeds after 
reduction for taxes and expenses) are applied as a prepayment; exceptions allow the 
Borrower to (1) retain a certain threshold amount on an annual or aggregate basis and 
(2) retain proceeds that are reinvested (or contracted to be reinvested) in assets used or 
useful in the business including the replacement of the assets sold

 Insurance Proceeds – Designed to capture insurance proceeds received by Borrower as 
compensation for assets that the Lender relied upon for part of its credit approval, on 
the assumption that without the same, the Commitment amounts would have been 
less; not intended to pick-up proceeds that are needed in the business such as liability 
and business interruption insurance payments; and also subject to the above referenced 
exclusions under Asset Sales
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Anatomy of a Credit Agreement: Conditions of Initial 
Loans
Loan Documents 
(incl. Security 
Documents)

 Subject to customary Sungard provisions

Company 
Documents

 The documents evidencing the Credit Parties’ ability and authority to enter 
into the Loan Documents and the transactions contemplated thereby

Legal Opinions
 Company counsel, a party familiar with the Borrower, opines to Lenders 

that all applicable legal and contractual requirements have been complied 
with, and all conflicts settled, prior to the closing of the transactions

No MAE

 Since the date of the Borrower’s most recent audited financial statements, 
no Material Adverse Effect has occurred

 If a committed facility for an acquisition financing, this will match the 
condition precedent in the acquisition agreement (definition and look-back 
date)

Reps and Warranties
 All representations and warranties contained in the Credit Agreement are 

true, correct and complete in all material respects as of the Closing Date

Other  Payment of fees, completion of proceedings, related documents, etc.
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Anatomy of a Credit Agreement: Conditions of All Loans

Notice of 
Borrowing

 Customary notice, typically included as an exhibit to the credit 
agreement

Funding Date 
Conditions

 Bringdown of Reps and Warranties (limited to specified reps in a 
committed financing)

 No Event of Default (not applicable in a committed financing)
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Anatomy of a Credit Agreement: Representations and 
Warranties

Ability to Repay Loan
 Almost all of the Reps and Warranties are statements that have a bearing on the ability 

of the Borrower to repay the Loans and otherwise perform its obligations

Allocation of Risk

 The purpose of the Reps and Warranties is to place the risk that any of these statements 
are untrue on the Borrower, not the Lender

 The Lender is in effect stating that it is assuming all of these statements are true as a 
condition to making the Loan, and that if any of them prove to be untrue, then the 
Borrower will be in default

Conditions to Funding

 Each of the Reps and Warranties must be “brought down” and confirmed prior to each 
credit advance (limited to the “Specified Reps” for the first borrowing in a committed 
financing

 Thus the ability of Borrower to bring down the Reps affects its ability to draw under the 
Revolver

Schedules

 To the extent the Reps need to be qualified, reference to Schedules prepared by the 
Borrower and attached to the Credit Agreement is often made  

 This avoids redrafting the Reps wholesale and the Schedules constitute a convenient 
disclosure statement for the Lenders to quickly focus on significant exceptions
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Anatomy of a Credit Agreement: Affirmative Covenants

Contrast with 
Negative 

Covenants

There is a substantive difference between Affirmative Covenants (what a 
Borrower must do) and Negative Covenants (what a Borrower must not 
do) – the violation of an Affirmative Covenant usually has a grace period 
or notice requirement before it constitutes an Event of Default, whereas 
a violation of a Negative Covenant is an instant Event of Default

This is because, in general, the affirmative covenant provisions are either 
events which are out of the control of the Borrower (implying an 
unintentional breach) or lend themselves to cure, while the negative 
covenant provisions are either directly controlled by the Borrower 
(implying intentional breach) or are so important that a grace period may 
lead to a deterioration of the Lender’s rights
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Anatomy of a Credit Agreement: Negative Covenants

Indebtedness

 Restricts the nature and the amount of other Indebtedness that the 
Borrower and its Subsidiaries may incur

 The principle is to minimize the competing claims for the Borrower’s cash 
both on an ongoing basis and in a workout scenario

Liens
 Designed to protect the priority and status of the Lenders both in restricting 

liens and certain contractual arrangements that may impair the 
collectability of the Obligations

Investments

 Investments are restricted because (other than with respect to investments 
in Credit Parties, which are generally unlimited) they take money out of the 
restricted group and place it in another entity whose credit risk the Lenders 
have not assumed and from which the Lenders have no credit support

Restricted Junior 
Payments

 Restricts payments to holders of “junior” interests such as equity holders 
and subordinated creditors

Transactions with 
Affiliates

 Requires that transactions with Affiliates be conducted on an arms-length 
basis with terms at least as favorable to the Borrower as it could obtain 
from third parties, so as to prevent “sweetheart” deals with insiders
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Anatomy of a Credit Agreement: Negative Covenants 
(cont’d)

Fundamental Changes; 
Asset Sales

 Restricts certain acts and organizational changes that have the potential of changing 
the fundamental nature of the Borrower

 The purpose is to ensure that the person the Lenders agreed to extend credit to 
remains substantially the same during the course of the deal

Conduct of Business
 Requires that the Borrower stay in the same relative lines of business that it was 

engaged in as of the Closing Date

Amendments to 
Subordinated 
Indebtedness

 Restricts the Borrower from amending or modifying the material terms of any 
Subordinated Indebtedness

Fiscal Year

 Prohibits the Borrower from changing its fiscal year end after the Closing Date

 Prevents gaming the financial covenants, which are keyed off of the Borrower’s fiscal 
periods

Financial Covenants

 Measures the Borrower’s financial performance and fiscal health

 The covenants levels are usually set by the Agent (in consultation with the Borrower) 
on the basis of the Borrower’s projections, at a cushion to the model, and are tested 
on the last day of each fiscal quarter
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Anatomy of a Credit Agreement: Financial Covenants

Overview

 The covenant levels are usually negotiated and determined by reference to a bank 
model based on the Borrower’s past performance and projections (usually 20-35%)

 It is important that covenant levels are based on “financing EBITDA” and set 
consistently with how they are presented in the model

 Borrowers typically try to limit to a leverage ratio, but may have to include an 
interest coverage in middle market financings

 An ABL typically has a “springing” fixed charge coverage ratio when 
availability falls below a given threshold

Definition

 A leverage ratio is a ratio of indebtedness to consolidated EBITDA

 Leverage ratios may differ in how they are calculated and may focus on first lien, 
senior secured or total indebtedness

 Try to limit to funded indebtedness (together with capital leases)

Calculation

 Leverage ratios may be calculated gross or net of cash

 Cash netting allows the Borrower to get credit for cash on the balance sheet 
to the extent test levels are set without taking into consideration budgeted 
cash level

 Less likely to achieve unlimited cash netting in middle market deals and cash 
will likely need to be subject a control agreement
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Anatomy of a Credit Agreement: Accounting Terms

Frozen GAAP 
Standard

 GAAP is a developing concept, but for the purposes of calculating financial performance 
covenants under the Credit Agreement, it is “frozen” as of the Closing Date

 The financial covenants measure the Borrower’s financial performance and ability to 
cover its financial obligations during the term of the Credit Agreement and are based on 
the GAAP standards as in effect on the Closing Date

 A change in GAAP may affect the calculations and make them either too loose or tight  

 “Frozen” GAAP provision requires that Borrower and the Lenders must negotiate in good 
faith to restore the relative positions of each party as to the covenant levels and their 
calculation

 While these negotiations are being conducted, the company continues to report under 
this “Frozen” GAAP

 Brief discussion of FASB ASC 842
 Already effective for publicly traded companies 
 Takes effect end of this year for all other companies
 All leases are required to be capitalized on the balance sheet
 Capital Leases called “finance leases”
 Operating leases still called “operating leases”
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Anatomy of a Credit Agreement: Events of Default

Payment

 Usually payment defaults arising from failure to make principal 
payments do not have any grace periods, because they are serious 
defaults within the Borrower’s control

 Borrowers often negotiate for some grace period for the failure to pay 
interest, fees and other charges

Breach of Certain 
Covenants

 Creates an immediate Event of Default upon the breach of certain 
affirmative covenants (e.g., corporate existence) and any negative 
covenant

 Typically a 30-day grace period for a breach of any other provision 
under the Credit Agreement or any other Loan Document

Breach of Reps and 
Warranties

 An Event of Default occurs immediately if any warranty or statement 
made by the Borrower in writing proves to have been false in any 
material respect when made or deemed made

Default under 
Other Documents

 Cross-default provision, which refers to any payment default or other 
material default giving rise to acceleration under other material 
indebtedness
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Anatomy of a Credit Agreement: Events of Default (cont’d)

Invalidity of Loan 
Documents

 Immediate Event of Default if any Loan Document is deemed invalid or is 
terminated, except in accordance with its express terms

Bankruptcy

 Involuntary: a hostile action taken by unsecured creditors of the Borrower, 
usually subject to a 60-day grace period

 Voluntary: if Borrower is seeking or consenting to an insolvency 
proceeding, an immediate Event of Default will result

ERISA
 If ERISA liabilities reach a certain threshold, then an immediate Event of 

Default will result

Judgment Defaults
 An Event of Default arises if Borrower does not satisfy certain material 

monetary judgments (including by way of insurance or indemnification) 
within a certain period of time

Change of Control
 Deals with situations where the entity controlling the Borrower has 

changed; Sponsor usually required to maintain ownership, directly or 
indirectly, of at least a majority of the voting capital stock of the Borrower
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Anatomy of a Credit Agreement: Events of Default (cont’d)

Remedies

 Following an Event of Default, the Lenders will have a number of 
remedies available to them (such as set-off or, to the extent the deal is 
secured, the rights of secured creditors to collateral under applicable 
law); the most effective remedy the Lenders have, however, is the 
power of acceleration 

 A Credit Agreement usually provides that following an Event of Default, 
Requisite Lenders may vote to (i) terminate the Commitments and (ii) 
declare all principal, interest and other Obligations to be immediately 
due and payable (regardless of originally scheduled amortization and 
maturity dates) 

 Acceleration usually occurs automatically, without any action on the 
part of the Agent or the Lenders, if an Event of Default arises under the 
bankruptcy-related defaults
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Anatomy of a Credit Agreement: Interest

Rate of Interest
 Adds the appropriate “spread” or “margin” to each reference rate 

(Base, Eurodollar) of interest

Interest Periods
 The Interest Period options usually offered for Eurodollar Rate Loans 

are one, two, three or six months

Interest Payments

 Interest is usually payable, in the case of Base Rate Loans, quarterly or 
monthly, or in the case of Eurodollar Rate Loans, at the end of each 
quarterly interval within an Interest Period and the expiration date of 
the Interest Period, and upon prepayment and at final maturity

Conversion or 
Continuation

 Provides the mechanics for continuing outstanding Loans at their 
stated rate or converting an outstanding Loan from one rate to another

Default Interest

 Provides for an increase in the applicable rate of interest, as well as an 
increased charge on fees and other amounts, when there is an event of 
default (or sometimes upon a payment or bankruptcy event of default 
only); customary spread is an additional 2%
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Anatomy of a Credit Agreement: Fees

Commitment Fees

 Charged against the amount of the “unused” or unborrowed amount 
of a revolving facility

 Usually 50 bps multiplied by the daily average amount of the unused 
line

 At times subject to a step-down to  375 bps upon a deleveraging 
event

Closing Fees
 One-time fees payable at the closing as a set percentage of the amount 

of the credit facility provided

Administrative 
Fees

 Annual fees paid to the Agent (either in advance or arrears) as 
compensation for the administration of the Credit Agreement

Other Fees
 Sometimes fees are paid to the Agent or other Lenders pursuant to 

side arrangements that are not detailed in the Credit Agreement due 
to concerns over confidentiality (i.e. underwriting fees)
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About Akerman

• Am Law 100 firm recognized by the Financial 
Times as among the top 24 most innovative law 
firms in North America

• 700+ lawyers and business professionals serving 
clients across the Americas 

• Strategic growth in New York, Chicago, Dallas, 
Denver, Houston, Los Angeles, Washington, D.C., 
and throughout Florida

• Known for our results across the U.S. and Latin 
America in middle market M&A and complex 
disputes, and for helping our clients achieve their 
most important business objectives in the 
financial services, real estate, and other dynamic 
sectors
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Practices and Sectors  
• Appellate
• Automotive Retail
• Banking, Lending and Structured Finance
• Bankruptcy and Reorganization
• Capital Markets
• Class Action Defense
• Consumer Financial Services
• Corporate
• Data Privacy and Security 
• Economic Development & Incentives
• Employee Benefits & Executive
• Compensation
• Cuba
• Energy
• Environment and Natural Resources
• Financial Institutions Commercial Litigation
• Franchising and Licensing
• Fraud and Recovery
• Government Affairs and Public Policy
• Government Contracts
• Green and Sustainable Development
• Healthcare
• Hospitality 

• Immigration Planning and Compliance
• Insurance Litigation and Regulation
• Intellectual Property
• International Litigation and Arbitration
• Labor and Employment
• Land Use and Urban Development 
• Latin America and the Caribbean 
• Litigation
• Mergers and Acquisitions and Private Equity
• Products Liability and Mass Torts
• Public Finance
• Public-Private Partnerships
• Real Estate
• Restaurants
• SEC Receiverships
• Securities Litigation
• State and Local Tax Litigation and
• Controversy
• Tax
• Transportation and Public Infrastructure
• Trusts and Estates
• White Collar Crime and Government Investigations



Core National Practice Groups
Corporate
Advise public and private companies, including private equity funds, on M&A, capital markets 
transactions, financings, and other transactional matters, with a strong focus on the middle 
market

Real Estate
Recognized for substantial 360° experience in complex single asset and portfolio transactions, 
development and construction projects, financing, economic development incentives, leasing, 
land use and environmental matters, and litigation

Litigation
Comprised of trial lawyers in offices throughout the United States. Recognized for experience 
in civil, criminal, and general commercial litigation, appellate, and international arbitration 
matters

Consumer Financial Services
Represent banks and non-bank consumer debt originators and servicers in the areas of 
litigation, compliance, regulatory enforcement, and repurchase and recovery litigation, with an 
emphasis on investigating and prosecuting origination fraud



Core National Practice Groups

Fraud and Recovery
Provide comprehensive fraud management services for clients in the financial services, 
insurance, healthcare, and retail sectors with a focus on fraud litigation, Ponzi schemes, and 
corporate theft

Bankruptcy and Reorganization
Serve as counsel or receiver in large bankruptcy filings. Also represent financial institutions 
and mortgage holders in workouts, and other secured creditors in Chapter 11 reorganizations

Intellectual Property 
Represent clients worldwide in all areas of intellectual property law, including patents, 
trademarks, copyrights, trade secrets, and the Internet 

Healthcare
Recognized for experience in regulatory, risk management, and corporate matters. Represent 
hospitals and health systems, health insurers and managed care organizations, physician 
practice groups, pharmacy-related organizations, and other industry stakeholders.



Core National Practice Groups
Labor and Employment
Represent employers in every major sector with all aspects of labor relations and 
employment law compliance and litigation, workplace safety, immigration, and non-compete 
and trade-secret issues

Tax
Advise domestic and foreign corporations, individuals, and nonprofit institutions on 
international, federal, state and local tax issues, including tax planning, audit defense, tax 
litigation, controversy, and legislation

Government Affairs and Public Policy
Comprised of a bi-partisan team of lawyers and public policy advisers experienced in 
appropriations, transportation, hospitality, healthcare, education, Native American affairs, 
and local government matters
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