
TCJA Changes Under 162(m) and Other
Compensation Considerations in SPAC

Transactions
Gabe Marinaro*

Although the transaction
model with special purpose
acquis i t ion companies
(SPACs) has been around for
some time, the last few years
have seen a significant in-
crease in SPAC transactions.
With the more compressed
timeframe in connection with
SPAC transactions, compensa-
tion considerations need to be
addressed at the outset so as
to better align pay practices
when a target private company
becomes publ ic ly traded
through a merger with a SPAC
(often referred to as a “De-
SPAC” transaction). In addition
to development of new equity
programs, short-term and long-
term performance awards, and
other compensation consider-
ations for a new publicly traded
company, recent changes un-
der the Tax Cuts and Jobs Act
of 2017 (TCJA) to Internal Rev-
enue Code (Code) § 162(m)
(which generally provides a $1

million cap on the deductibility
of compensation to certain em-
ployees of a publicly traded
company) need to be consid-
ered as well. Prior to the TCJA
changes to Section 162(m),
companies that recently com-
pleted an initial public offering
(IPO) (which would also in-
clude private companies that
merge with a SPAC) were able
to utilize a transition rule that
provided several years of relief
from the Section 162(m) de-
ductibility limitations. With this
IPO transition rule repealed
under the TCJA changes under
Section 162(m) (with certain
limited grandfather relief),
newly created publicly traded
companies through SPAC
transaction have to deal with
the Section 162(m) deduct-
ibility limitations without the
benefit of this transition relief.
This article will describe the
TCJA changes to Section
162(m), along with other

compensation-related consid-
erations in a SPAC transaction.

In general, SPACs or “blank
check” companies raise capital
through an IPO with the pur-
pose of acquiring a privately
held operat ing company.
SPACs have a limited time-
frame (generally two years) to
identify a target company and
complete the De-SPAC trans-
action, resulting in a new pub-
licly traded operating company.
Due to the fast-track nature of
a SPAC transaction, there are
a myriad of compensation de-
cisions that need to be made,
including:

E Developing a peer group
of companies for the
newly created public op-
erating company for pur-
poses of benchmarking
compensation and pay
practices.

E Developing incent ive
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compensation awards
(both short-term and long-
term) that are consistent
with publ ic company
trends and otherwise re-
flect incentive compensa-
tion practices of peer
companies.

E Designing an omnibus eq-
uity incentive plan that
includes market terms for
a public company (includ-
ing considerations from
shareholder advisory
firms on problematic pay
practices).

E Stock ownership guide-
lines and compensation
philosophy.

E Employment agreements
and other compensatory
arrangements that are
consistent with peer
groups and market
trends.

Private companies do not
have the same disclosure obli-
gations and scrutiny over pay
practices as public companies,
including considerations for
pay practice guidance from
shareholder advisory firms and
pay ratio disclosures. If the
management teams of the
newly publicly traded company
are not prepared for their new
disclosure obligations and pay
trends within their peer group,
it can make for a bumpy debut
after the De-SPAC transaction.

In addition to these pay de-

sign decisions, recent changes
under the TCJA1 to Code
§ 162(m) need to be consid-
ered as part of the De-SPAC
transaction. Section 162(m)
generally caps the tax deduc-
tion for any tax year at $1 mil-
lion for compensation paid by
publicly traded companies to
certain covered employees.

For new publicly traded com-
panies, the pre-TCJA Section
162(m) rules provided a spe-
cial transition rule. This transi-
tion rule permitted up to three
years of relief from the Section
162(m) deduction limitations
for arrangements that were in
existence prior to the company
becoming publicly traded, as
long as these arrangements
were disclosed to prospective
shareholders and not materi-
ally modified. Under these pre-
TCJA rules, companies that
became public through a De-
SPAC transaction could enjoy
a period of transition where
compensation would not be
subject to the Section 162(m)
limitations.

The changes under the
TCJA to Section 162(m) re-
moved this special transition
period, except for companies
that went public on or before
December 20, 2019. Thus, for
SPAC transactions and IPOs
that occur after December 20,
2019, the limitations to Section
162(m) deductibility limitations
apply immediately. As dis-

cussed further below, this cre-
ates certain challenges for
existing pay practices of a tar-
get private company, including:

E Whether pay design after
the De-SPAC transaction
lends itself to full deduct-
ibi l i ty under Sect ion
162(m) or whether there
will be potential for lost
deductions (and any dis-
closure or shareholder
considerations in the
event that pay design cre-
ates potential lost
deductibility).

E Whether there are exist-
ing or planned equity
grant procedures that
may not properly account
for Section 162(m) de-
ductibility concerns.

E Whether the pay design
has accounted for the
continued deductibility
limits for “covered em-
ployees” (discussed be-
low) even when they may
no longer serve in roles or
receive compensation
that previously made
them a covered
employee.

E Whether existing com-
pensation arrangements
(including any outstand-
ing stock options, at the
target private company
should be accelerated
and paid (if permitted un-
der Code § 409A) before
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the company becomes
subject to the Section
162(m) restrictions after
the De-SPAC transaction
(also consider whether
this acceleration may trig-
ger any Code § 280G
concerns (discussed
below)).

As mentioned above, plan-
ning for the continued deduc-
tion limitations under Section
162(m) for “covered employ-
ees” (that is, principal execu-
tive officer (PEO) or principal
financial officer (PFO) and the
three highest compensated ex-
ecutive officers (other than the
PEO and PFO)) is especially
important under Sect ion
162(m) rules after the TCJA
changes, as an individual’s
status as a covered employee
continues even if they no lon-
ger meet the definit ional
requirements. This can have
implications when designing
not only current compensation
programs but also deferred
compensation programs. Pay
designs should account not
only for when an individual is
serving in a role or receiving
compensation that makes him
or her a covered employee but
anticipate payment streams
(such as nonqualified deferred
compensation, and the like)
that may continue to create
deductibility issues even when
that individual no longer serves
in that role or is receiving a
level of compensation that first

made him or her a covered
employee.

Another important change
under the TCJA that may im-
pact certain De-SPAC transac-
tion structures is the new ap-
plication of the Section 162(m)
limitations to compensation
paid in Up-C structures. Gen-
erally, under these new Sec-
tion 162(m) changes, if com-
pensation is paid to a covered
employee by a partnership in
which the publicly traded com-
pany (C-Corp) has an owner-
ship interest (that is, an Up-C
structure), Section 162(m) re-
quires that the public company
take into account its distribu-
tive share of the partnership’s
deduction for compensation
paid by the partnership to the
covered employee (even
though the public company did
not directly pay this remunera-
tion) and aggregate this for
purposes of the public compa-
ny’s deduction limitations un-
der Section 162(m).2

Another important area is
considering the impact of Code
§§ 280G and 4999 in connec-
t ion with a De-SPAC
transaction. Depending on the
nature of the De-SPAC trans-
action, existing arrangements
of the target company that
include acceleration of pay-
ments or vesting on certain
types of change in control may
trigger parachute payments
(that is, compensatory pay-

ments contingent upon a
change in control) to certain of-
ficers, highly compensated in-
dividuals and greater-than-1%
shareholders (disqualified
individuals).

Depending on the extent of
these parachute payments,
payments in connection with a
De-SPAC transaction could
create adverse tax conse-
quences for both the disquali-
fied individual and lost deduc-
tions for the company. As
important as it is to properly
design compensation for the
new public company after the
De-SPAC transaction, it is
equally important at the outset
to catalogue existing arrange-
ments of the target private
company to properly analyze
any parachute payment con-
cerns, including:

E Existing equity awards
and plans need to be re-
viewed to see if the De-
SPAC transaction will trig-
ger accelerated vesting of
any of the outstanding
awards.

E Exist ing employment
agreements and other ar-
rangements need to be
reviewed to determine
whether a change in con-
trol triggers any payments
to disqualified individuals
(that is, single trigger
payments).

E Any review proposed
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transaction bonuses or
other transaction-related
payments proposed for
the disqualified individu-
als should be reviewed.

It is important to review ar-
rangements well in advance to
determine whether any pay-
ments will be triggered in con-
nection with the De-SPAC
transaction and look at plan-

ning opportunities to mitigate
any potential adverse tax
consequences.

With the continued popular-
ity of the SPAC transaction
model, it is important to put
pay design and limitations, with
a public company view, at the
beginning stage of any De-
SPAC transaction to avoid pay
misalignment for the new pub-

lic operating company, lost
deductions, and potential ad-
verse tax consequences to key
employees.

NOTES:

1Pub. L. No. 115-97, 131 Stat.
2054 (2017).

2Treas. Reg. § 1.162-33(c)(ii).
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